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PKEFACE 

This hook is not intended for lawyers or for law 
students, but for business men and commercial students 
in schools and coUeges who wish to gain a sound working 
knowlèdge of the legal principies on which business 
is conducted. I have accordingly tried to avoid legal 
technicalities, and have not burdened the text by çiting 
authorities for my statements — only as a rule referring 
to decided cases by yray of illustration. Again, in stating 
a general proposition, I have often ignored the existence 
of exceptions, keeping in mind the fact that in a work of 
this nature only broad principies can be considered. 
Further, tbere are some subjects I have either passed 
over altogether or treated very briefly in order to deal 
adequately with those subjects which I considered of the 
greatest importance. I desire to thank my friend Mr. 
William Dulley, Barrister-at-Law, for much valuable 
assistance in preparing the Index and revising the 
manuscript and proofs. 

H. W. D. 

4 Elm Court, Teviple, 
July 1908. 
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PAKT I 

INTRODUCTION 

" CoMMERCiAL Law " is an expression which is in- 
capable of strict definition, but which is used to com- 
prehend ali that portion of the law of England which 
is more especially concerned with commerce, trade and 
business. Its sources are, (1) the Common Law, (2) the 
Law Merchant, (3) Statute. 

The Common Law is that great body of law which has 
never been formaíly enacted by any legislative power, but 
is founded upon tradition and the immBmorial and general 
custom of the realm, as interpreted by the judges. As it 
does not originate in any formal enactment, it is often 
called **the unwritten law." 

The Law Merchant resembles the Common Law in 
being unwritten, But it depends on mercantile usage, 
which, having become universal, is recognized by the 
courts as binding, but which may be of modern origin. 

The Statute Law consists of Acts of Parliament, and is 
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often called **the written law" in contradistinction to 
the Common Law.^ 

Commercial Law is chiefly concerned with the rights 
and obligations arising out of business transactions. An 
obligation arises whenever one person has a right, which 
is eniorceable at law, to call upon another person to do 
something, or to abstain from doing something. Every 
person has naturally, and apart from agreement, eertain 
rights as against ali other persons ; thus he has the right 
hi tL jÚ^U" of personal liberty, the right of personal security, and the 
^ KKf^utsXitn^ . nght^ gl^Tcojj^erty, Any one who unlawfuUy infringes 

any of such rights commits a wrong, or, in legal language, 
a tort. Thus, if A lock up B in a room he infringes B*s 
right of liberty ; if C drive along a highway without due 
care and knock down D and break bis leg, he infringes 
D's right of personal security ; and if E wrongfuUy take 
away F's horse and use it as bis own, he has infringed 
F*s right of property. In each of these cases the person 
infringing the right of another commits a wrong or a tort. 
Out of this wrong there arises an obligation on the part 
of the wrong-doer to compensate the injured person for 
the wrong done to him; and the latter has a right to 
the aid of the law to compel the former to make such 
compensation. 

Such a wrongful act may be of so serious a nature that 
the Crown takes cognizance . of it, as being an offence 
against the public, and punishes the doer of it ; the act 
is then called a crime, but it is none the less a private 
wrong; and gunishment by the Crown does not remove 
the obligation to compensate the individual. Thus, if by 

^ In moat of the countries of Western Europe, bnt not in England, 
the Roman Law is the foundation of the legal systera. In Scotland 
the Roman Law is of great authority, and is adopted when not 
inconsistent with the Statute or Common Law. 
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means of a forged document a person were to obtain 
money from me, he might be imprisoned for the crime of 
forgery ; but in addition I should be entitled to recover 
from him the sum of which I had been defrauded. 

An obligation may álso arise through an agreement 
between individuais, where such agreement involves a 
promise or undertaking by one to do something, or to 
abstain from doing something, for the other. If such an 
agreement gives rise to an obligation, the obligation is in 
the first place that he who makes the promise shall fulfil 
his promise ; and in the second place, that if he breaks the 
promise he shall make compensation for the breach to the 
other party to the agreement. 

An agreement which gives rise to an obligation is called 
a " contract.'* 

Commercial Law is to a great extent a part of the Law 
of Contract. 

The supreme object of commerce is the sale of goods. 
Therefore the most important branches of Commercial 
Law are those which relate to the sale of goods, the 
mpdes of payment for the goods, and the transport of 
the goods. 
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PART II ^ \ • 

THE N ATURE AND FORMATION. OF 

A CONTRACT 

A CONTRACT is an agreement which is enforceable at 
law. 

An agreement takes place when two or more parties 
declare their consent as to anything which some one or 
more of them is to do or to abstain from doing. 

Consent is the most essential part of an agreement. 
This consent is generally declared by the acceptaince of 
an offer or proposal. When an offer is accepted, the 
acceptance usually amounts to a promise ; and the oífer 
also becomes a promise by acceptance. Thus, suppose 
A to say to B, " I will sell you 20 quarters of this wheat . 
at 30s. a quarter.** This is an oífer or proposal. If B in 
reply says, " I will buy 20 quarters at the price you 
mention/' there is an acceptance of the offer. It will be 
seen at once that the agreement is complete, and that by 
the acceptance of his offer, A*s offer has become a promise 
)?.<^ • • to sell 20 quarters of the wheat at 30s. a quarter, and B 
has promised to buy 20 quarters of wheat at that price. 
But if in reply to A's offer, B were to say, **I will only 
give you 28s.," there is no agreement, and A's offer has 
not become a promise. In this case, however, B's words 
P *' amount to an offer from his side ; and if A were to say, 
"I will take the 285. you offer," he has accepted B's 
offer ; there is complete agreement ; and A has promised 
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to sell the wheat at 28s. a quarter, and B has promised to 
buy it at that price. 

Many agreements are not enforceable at law ; or, in 
other words, many promises are not legally binding. 

An agreement to have any effect at ali must be ex- 
pressed in some manner. It is capable of being expressed 
either in a written document, or by spoken words, or 
merely by eonduct. Of written documents the most 
important class froín a legal point pf view are deeds. 

Deeds. — A deed is awriting sealed and delivered by the ^ve h- 6. 
person making it, The seal is the visibíe sign of a deed, 
and the leature that distinguishes a deed from ali other 
documents. A sealed writing has no effect unless it is 
also '* delivered." Delivery takes place when the person 
maKing the deed does anything to show that he intends 
the deed to become operative. Thus, handing the deed 
to another party to it would be delivering. The usual 
mode of delivery, however, is by words, the party sealing 
the deed saying, " I deliver this as my act and deed.** 

Sometimes a deed after being sealed is handed to a 
third person not interested, to be held by him until some 
condition is fulfiUed by another party to the deed, and to 
be delivered to that party on such fulfilment. Thus, the . 
vendor of a pieee of land might seal a deed conveying ^' 
the land to the purchaser, and might hand it to his 
solicitor to be delivered to the purchaser on payment 
of the purchase money. While the deed is so held by 
the solicitor it has not been completely delivered, and is 
called an " escrow." 

In old times a cíeed might be good without any signa- 
ture; and although some deeds are now required by 
various Acts of Parliament to be signed by the parties 
making them, there is no general law requiring deeds to 
be signed. It is, however, now the universal practice for 
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6 GOMMERGIAL LAW 

every party to a deed who undertakes any obligation 
under the deed to sign it ; and probably no court would 
recognize a deed which was unsigned. It is therefore 
practically correct to say that a deed is a writing signed, 
tfpe f s. sealed, and delivered. 

Sonds of Contract. — Contracts are divided into two 

§ great classes: I, Contracts by Deed. II. Simple 

Contracts. 

Where an agreement is contained in a deed the agree- 

'^»^*- ment constitutes a contract by deed. A promise in a 

deed is called a covenant ; and unless tainted with 

V, illegality (as will be explained later), every covenant is 

binding, as a general rulê, upon tHe person who enters 

into ít. 

" lEvery contract made in any way other than by deed is 
Sff L f^ (%»^) & simple contract. Thus, a contract contained in a formal 

memorandum of agreement not under seal, a contract 

made by correspondence, a contract made by spoken 

words, and a contract made merely by conduct are ali 

simple contracts. 

Consideration.^ — A promise made in any manner except 

^í-e-e í) //. by deed is not binding unless some valuable return for 

tti ir, the promise is to be made by the person to whom the 

promise láTinade. This^ return is called ** cónsidération." 

•X* A promise must be supported by valuable consideration 

in order that the promise rnay he binding and a simple 

contract come into existence. A valuable consideration 

ih' the legal sen se may consist in either any benefit to 

the person making the promise, or any loss, trouble, 

^ The doctrine of consideration as stated in th is section has no 

place in Scotch Law. In Scotland a consideration is not necessary 

in contracts by deed or other contracts ; and a promise which is not 

an offer, and does not therefore require acceptance, may be binding 

,y^ without consideration. ^ 
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forbeajance^orjeaBpnsibility^tQ, by^ Qr upon tbe person 
to wbom tbe promise is made. In tbe commonest cases 
tbe consideration usually consists of some benefit to tbe 
party wbo makes tbe promise, and also of some loss or 
trouble to tbe person to wbom tbe promise is made. 
Tbus, wbere an agreement is made between A and B tbat 
'A sball buy and B sball sell certain goods for a certain 
price, A promises to pay tbe price, and tbe consideration 
for bis promise is tbe benefit to bim of becoming tbe 
owner of tbe goods ; and tbis consideration is a loss to B, 
wbo parts witb tbe goods. Also in tbis case B promises 
to sell tbe goods, and tbe consideration to bim is tbe 
money. It is not necessary, bowever, tbat tbe considera- 
tion sbould be any benefit to tbe person making tbe 
promise, provided it is any loss or trouble to, or forbear- 
ance by, or responsibility upon, tbe otber party, Tbus, 
wbere A promises to pay B money provided B renders 
some service to C, a tbird person not a party to tbe agree- 
ment ; or wbere A promises to indemnify B against any f, ( i . 
loss provided B becomes surety for tbe debt of C — in 
neitber case is tbere necessarily any benefit to A ; but in 
tbe one case B is put to trouble, and in tbe otber be 
incurs a responsibility because of A'8 promise, tberefore 
in eacb case tbere is good consideration for A's promise. 
A valuable consideration is as a rule eitber money or 
sometbing wbicb can be valued in money. Marriage, 
bowever, is valuable consideration, and so is tbe forbear- 
ance of any legal rigbt. But altbougb a consideration 
must be of some value, tbe law does not. inquire into tbe 
adequacy of tbe consideration. For example, a promise 
to pay £5 for a tbing only wortb òs. would in general be ^ p.»^ ■ 
binding upless any fraud were used to pbtain tbe promise. » ^**^. ) 
Again, a consideration tbat is already past before tbe 
promise is made is not usually sufficient to support tbe 



8 COMMERCIAL LAW 

promise. Thus, where a gratuitous service is rendered by 
A to B, there being no express or implied agreement 
that the service is to be paid for, a promise by B, made 
after the service has been completely performed, to 
reward A for the service, is made for a past consideration, 
and is not binding. 

To be sufficient tosupport a promise, the consideration 
must be something which the person giving it is not 

b. 69. àlready bound to give. Thus, Wane owed Cumber £15, 
and Cumber promised Wane that he would forgive him 
the rest of his debt if he would at once pay him £5. 

'/** V ]^- However, after being paid the £5 Cumber took proceed- 
ings to recover the balance, and succeeded ; for there was 
no consideration for his promise to forgive Wane the £10, 
the apparent consideration (i. e, the payment of the £5) 
being no real consideration, as Wane v^as already bound 
to pay that sum.^ 
\ No consideration is necessarv in order that a promise 
I in a deed should be binding. Hence a most important 
Sistinction between contracts by deed and simple con- 
tracts is that in the former a promise is binding without 
valuable consideration, while in the latter there must be 
valuable consideration for a promise in order that the 
promise should be binding.^ 

The agreement which is the foundation of a simple 
contract may at common law be expressed in any way by 
which it is possible to express consent. Thus it may be 
expressed merely by conduct ; as when a person gets on 
to an omnibus going alongthe street, and so without any 
words agrees to pay the regular fare. In some cases, 

1 Cumher v. Wmie,! Str. 426 and S. L. C. 

^ There is an exception to this in the case of contracts iii restraint 
of trade. Even a coxencuit in restraint of trade is void unless there 
be valuable consideration for such covenant. See post^ p. 21. 
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THE NATUEE OF A CONTE AGT 9 

however, the agreement to be binding must be expressed 

in writing. Thus, bills of exchange, promissory notes, 

and cheques must be in writing; contracts of marine 

insurance, contracts for the sale of ships, contracts for 

thé sale of copyrights, must be in writing ; contracts for 

the sale of goods of £10 or upwards in value are in some \* V' 

cases unenforceable unless in writing. Some of these 

matters will be dealt with later. 



AOREEMENTS WHICH MUST BE IN WEITINO £.CjSM^, 

By SectíonáoftheStatuteof FraudsUtisprovidedthat: *^* ^-9^* 

**Np action shall^bejbrou^t, (1) whereby to charge any /ti ^ 
executor or administrator ;ipon any special promise to | \ r^^r ''• 
answer damages out of hisbwn estate; or (2) whereby to XJ • \ 
charge the defendant upon^^ any special promise to answer | j 
for the debt, default, or miicarriages of another person ; or \ :\ ^' ' 
(3) to charge any person /íipon any agreement made upon 3J ^ 
^^ç^ consideration of marriage ; or (4) upon any contract or i^l 
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$^ ^ sale of lands, tenementsJor hereditaments, or any interest | 

À 



y»9. 






\^ ^ in or conceming them;for (5) upon any agreement that S\ i 

vj cr is not to be performed within the space of one year from i ;^<« ^ ff* 

the making thereof; ipiless the agreement upon which | 1 

such action shall be brought, or some memorandum or | ; ; M*?Jft. 

note thereof, abj^be in >Yriting and signed by the party f \ \ ,^>. 

to be charged therewith, or some other person thereunto , $ | 

by him lawfuUy authorized." 

No one of these five contracts, therefore, is «nforceable 

against a party who has broken it unless the contract, or 

^ 29 Car. II. c. 3. This does not apply to Scotland. In that 
country contracts relating to land must be in writing ; but the 
other four contracts dealt with in this section of the Act may be 
binding though made only verba lly. 
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some note or memorandum of the contract, is in writing 

signed by that party or his agenfc. 

% . No particular or technical form of writing is required, 

?■ but words must be used which show with reasonable 

certainty what. the parties mean. Also, each party must 

either be named in the writing or so described as to be 

capable of identiíication by the description, e,g, "the 

manager of the Victoria Hotel." And as an agreement 

cannot be a simple contract unless it consist of both 

promise and consideration, it is necessary, in general, that 

b.i3. both the promise and the consideration should appear in 

the writing. 

In short, the writing must be such as to inform a 
stranger who the parties are and what each has 
undertaken to do. 

It is not necessary that the writing should be signed 

by ali parties, but it must be signed J)y thejparty against 

<»<• ^.^(>«*^r3 whom jgroceedipgs are taken to enforce the contract. 

l The signature may be printed,.typewritten, or written ; 

it may be made with ink or pencil ; it may be made by 

I mere initials, or (in the case of an illiterate person) by a 

mark. The signature to a telegram is sufficient, if the 

I telegraph is used to make the agreement. And if a 

k 1,6. person gives authority to an agent to make a contract for 

^ , him, he is bound by the signature of that agent to such 

contract. It does not matter in what part of the docu- 

, ment the signature appears ; it may be at the beginning 

or at the end, provided it is intended to govern the whole 

document, as, " I, J. S., hereby agree," etc. 

The contract need not have been in writing originally, 

provided that before any action is brought any note or 

, ^ V memorandum of the previous verbal agreement is made 

•* 1^ and signed by the party against whom such action is 

brought. 
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It is not neces8ary that the whole of the agreement 
should be contained in one writing. It may be necessary 
to read through a long correspondence to ascertain what 
the agreement really is. But if an agreement is contained 
in more than one writing, the several writings must show 
of themselves without any outside evidence that they are 
eonnected and refer to the same matter. If two docu- 
ments were said to constitute an agreement, but it were 
necessary to give viva você evidence to show that they 
referred to the same matter, then the agreement would 
be proved partly by writing and partly by spoken words. 
The agreement, therefore, conld not be said to be one 
wholly in writing. Thus, if an agreement is said to be 
contained in two letters, one making a proposal and the 
óther containing an acceptance, the letters must show of 
themselves that the one is an answer to the other; 
otherwise it might be possible for a person to put forward 
the first-mentioned letter together with another letter 
accepting some other proposal not specified in such 
letter, and fraudulently to represent the two letters as 
forming an agreement. 

Contracts by Executors. — The first of the five contracts 
mentioned above is a promise by the executor or ad- 
ministrator of a deceased person to pay out.of his own 
pocket damages for which the estate of the deceased man 
is liable. Such a promise would be void in any case if .^^ l £ 
there. were .no valuable consideration for it. If there 
were such consideration, it would be only binding pro- 
vided the agreement was in writing and sigied bx.the 
executor or administrator or his agent. 

Contract of Guarantee. — The second of the contracts is 
a promise by one person " to answer for the debt, default, 
or miscarriages of another person." This includes the 
very impor tant contract of guarantee. To constitute a 
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guarantee there must necessarily be three parties — a 
creditor, a debtor, and a third person who promises the 
creditor that he will pay the debt of the debtor if the 
debtor does not himself pay it. The third person is a 
guarantor, or surety, and if he makes such promise he is 
said to guarantee the payment of the debt. Then, by the 
provisions of the Act, such promise is not enforceable 

-^^«/fc /3. against him unless he make the promise in writing and 

4e< /. /a^c. signit. 

There can be no guarantee unless the principal debtor 
continues primarily liablç tp pay the debt^ and unles^ the 

-ff^ jf^.sò, liability of the surety is conditional on the f ailure pf . the 
debtor toperform his duty. If a person by agreement 
with a creditor takes a debtor*s debt entirely upon himself 
and promises to discharge it, he is not a surety but a new 
debtor substituted for the original debtor, who is dis- 
charged. If I introduce a friend to a shopkeeper, and say, 
" Supply this gentleman with goods, and I will pay you 
if he does not,*' I am a surety, or, in other words, I 
guarantee my friend's debt ; the.rQfâre rny jprpmise is of no 
value to the shopkeeper unless it i^ in writing signed by 
me. But if I say, " Supply this gentleman with goods 
and I will pay for them," my friend never becomes a 
debtor to the shopkeeper ; I alone am liable for the price 
of the goods supplied, and no writing whatever is necessary 
in order that my promise should be binding upon me. 

The same principie applies to promises to answex 
for the past, present, or future debts of another ; and also 
to promises to answer for any obligation which another 
may incur by reason of any wrongful act he may do. 

The " promise," however, means only a promise made 
to the creditor or person to whom the obligation is or may 
be incurred. A promise made to a debtor to pay his 
debt may be binding without writing. 
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A guarantee (like any other promise) is not binding 
unless there be consideration for tbe promise to answer 
for the debt of ariother. This consideration is usually 
the credit given to the debtor by the creditor, or else the 
forbearance by the creditor to press the debtor or 
take legal proceedings against him to enforce the debt. 
But although there must be consideration for a promise 
given by way of guarantee, and although the promise 
must be made in writing and signed by the surety, the 
consideration need not appear in the writing. This is an 
exception to the general rule stated above. 

Closely resembling guarantees are representations made 
by one person in brder to induce another person to give 
credit to athird person. Such a representation does not 
generally constitute any contract, but if it is made falsely 
and f raudulently it is a tort for which damages may 
be recovered by the person to whom the representation 
is made, if he act upon the representation to his loss. 
Such a representation, however, gives no right of action 
unless it is made in writing signed by the person who 
makes it.^ 

Contracts in consideration of Marriage. — The third of 
the agreements which are not enforceable unless in writing 
is an agreement made upon consideration of marriage. 
Where A and B promise to marry one another, the con- 
sideration for A's promise to marry B is B*s promise to 
marry A. Such a contract is binding on the parties, and 
an action for the breach of the promise may be brought if 
it is broken, although there is no written agreement. The 
contract referred to, which is not binding unless in writing, 
is a contract to do something else in consideration of 
marriage, cg, an agreement by A to settle a sum of 
money upon B in consideration of B's promise to marry A. 

^ 9 Geo. IV. c. 14, commonly called Lord Tenterden's Act. 
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Contraots relating to Land. — The fourth of these con- 
tracts is any contract for the sale of land, or by which any 
interest in land is given. " Land " in law ineludes not 
only the surface of the earth, but also everything attached 
to the surface and above the surface, as houses or trees, 
and everything below the surface, as mines, clay, or gravei. 

A contract to buy or sell land is not binding upon any 
person who has not signed a written agreement or 
memorandum of agreement to so buy or sell : so a 
contract to let a house, as it is a contract to give an 
interest in land, requires writing. This, however, only 
refers to a contract to let a house in the future : a house 
may be actually let for any term not exceeding three years 
without any writing, where gossession under the agrcQ^^ 
ment is given. Again, a contract to sell timber actually 
growing is a contract for an interest in land, as the trees 
are part of the land ; but if the trees have been felled, a 
contract concerning them is a contract concerning goods, 
not land, as by the act of severance the trees have ceased 
to be land. 

Contracts not to be performed within a Tear.— The âfth 
and last of these contracts under Section á of the Statute 
of Frauds is any agreement not to bè performed within a 
year of the making thereof. This refers to contracts 
which from their nature are incapable of being entirely 
carried out by either party within a year. Unless such a 
contract is in writing and signed by a person it is not 
enforceable against that person. Thus, if I agree to 
employ a clerk for a year from this day week and to pay 
him a quarterly salary, it is clear that neither he nor I 
can completely perform what we have undertaken to do 
within a year of the time of making the agreement. This 
agreement, therefore, is only binding against either of us 
provided it is in writing and signed by that one. But if 
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the agreement was for a ye&r from to-day no writing would 
be necessary, as the agreement would be completely 
performed by both parties within a year. 

Writing is not necessary where the contract is not in 
fact completed within a year,provided tbat itwas capable 
of being performed within a year. Thus, if a debt be due, 
and in consideration of further credit the debtor promise 
to pay interest on the debt till it is paid, here the time is 
indefinite, for the debt may be paid within a month, or it 
may not be paid for years. Such an agreement is binding 
without writing. 

Also, where the contract is to be completely performed 
by a party within a year, though the other party is not to 
perform bis part within a year-— *as. when money is lent 
now, to be repaid by fomr half-yearly instaknents— no 
writing is required. 



I 



•s. 



ACCEFTANCE OF OFFEB 

There can be no agreement between parties unless the 
acceptance corresponds exactly in ali essential matters 
with the oífer or proposal. Where the answer to the 
offer is in terms which introduce any condition or new 
matter not included in the ofifer there is no acceptance. 
Thus, where A writes offering to sell 20 quarters of wheat 
to B at 30s. a quarter, and B writés back, " I accept 
your offer provided you pay the carriage of the wheat 
to my warehouse," there is no acceptance; for B is 
introducing a new element, i, e, payment of carriage, 
and there is no proposal on this subject contained in A's 
ofifer. Again, when Jordan wrote to Norton ofifering to 
buy bis horse for 20 guineas if Norton would warrant the 
horse " sound and quiet in harness," and Norton wrote 
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back that the horse was ** sound and quiet in double 
harness/* there was no agreement; for a horse may be 
perfectly quiet in double harness and quite the reverse in 
single harness.^ 

Either offer or acceptance may be expressed by conducf 
withòut any words either written or spoken. Thus, a 
tramcar running along a road is an offer by the tramway 
^** I» . «-. còmpany to carry you ; and if you step into the car you 
have accepted the offer and agreed to pay the usual fare. 
Again, an automatic machine for selling matches makes 
an offer to sell a box to any one who will put a penny in 
the slot ; this offer is probably in words inscribed on the 
machine, but the offer can be accepted only by conduct, 
i, e, by putting a penny into the slot. 

An off er can only be accepted by the person to whom 

it 18 njftde ; but an offer may be made to any one who 

will accept it by doing a certain act. In such a case any 
one who does the act accepts the offer, and the party 
offering will in general be bound. Thus, if a person loses 
his dog and advertises a reward of £5 to be given to any 
one who brings the dog back, he has made an offer ; and 
if you find the dog and take it back you have accepted 
the offer, there is a binding contract, and the owner of 
the dog must pay you the £5. Again, the Carbolic Smoke 
Bali Compariy advertised in the newspapers a certain 
medicai preparation as a preventative of influenza, and 
offered to pay £100 to any one who contracted the com- 
plaint after having used it according to the directions. 
Mrs. Carlill bought it and used it as directed, but caught 
influenza, and on her demand for £100 being refused 
she brought an action against the company. She was 
held to be entitled to succeed, as by foUowing their 
directions she had accepted the offer of the company, 

^ Jordan v. Norton, 4 M. and W. 155. 



THE NATURE OF A GONTBACT 17 

the using of the preparation at their requést was con- 
sideration for the company's promise, and ali the 
essentials of a vaUd contract were present.^ 

An offer can be withdrawn at any time before it is 
accepted; and acceptance after such withdrawal is use- 
less. A promise to keep an offer open is not binding^i 
unless there be consííeratíÒn fof~such promise. Thus, I 
when Òxley offered to sell a quantity of tobacco to Cookô, 
Cooke asked him to allow him until four o'clock in theafter- 
noon to make up his mind. Before four o^clock, however, 
Oxley determined not to sell at the price he had named. It 
was held that he had a perfect right to withdraw his offer, 
and that his promise to keep the offer open was not binding, 
as there was no consideration for it.^ But if any considera- 
tion is given to induce the offerer to keep his offer open, 
clearly the promise will be binding. Also, where there is 
an offer, and a statement that the offer will be kept open 
for a certain time, the offer is understood as being made 
during that time; and if the party making the offer 
wishes to withdraw it, he must notify his intention to the 
other party before it has been accepted. If jthe other l ic, 

party accepts the offer before the withdrawal is com- ' 

municated to him, there is a binding contract. This 
communication, however, need not be made expressly to 
the other party; it is quite suííicient if the change of 
mind of the offerer is brought clearly to his notice in any 
manner. 

If^a person make an offer by post, he is understood to 
be making the offer ali the time the letter is on its way. 
And if the other party accept the offer by posting a letter 
of acceptance within the time mentioned in the offerer's 
letter, or (if there is no such time mentioned) within a 

1 Carlill V. Carholic Smoke Bali Co. (1893), 1 Q. B. 256. 

2 Cooke V. OxUy, 3 T. R. 653. 
2 
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reasonable time, and before receivihg any notice of with- 

drawal, the acceptance is complete and the oífer is binding. 

A letter written by the offerer withdrawing the offer has 

-J^^ ff i?' I no effect unless it arrives before a letter accepting the 

offer is posted. As soon as the letter accepting the offer 
•X is Jjosted the acceptance is complete. An offer by letter- 
may, however, be withdrawn by telegraph, provided the 
telegram arrives before a letter of acceptance is posted. 
If the delivery of a letter making an offer is delayed by 
the offerer* s fault, an acceptance posted within a reason- 
able time of the receipt of the offer and before any 
notification of withdrawal is in time. Thus, Lindsell 
wrote to Adams at Bromsgrove offering to sell Adams a 
quantity of wool, and asking for an answer in course of 
post ; but by mistake he addressed the letter to Leicester- 
shire instead of Worcestershire, The wrong address caused 
a delay in the delivery of the letter ; but on receiving the 
letter Adams accepted the offer by return of post. Mean- 
while, Lindsell, not getting an answer by the post he 
expected, sold the wool to another buyer, and was unable 
to carry out his offer. It was held that he was bound by 
his contract and liable to pay damages, as Adams had 
accepted by the first post after receiving the offer, and 
the delay was entirely due to the mistake of Lindsell 
. himself.^ In the absence of any time being mentioned 
• for acceptance, a letter accepting an offer must (as has 
f been said) be posted within a reasonable time. What is 
í a reasonable time depends on the circumstances of each 
case, and no hard-and-fast rules can be laid down. As 
soon as a reasonable time has elapsed and no answer has 
been received, the offerer is entitled to assume that his 
offer has been rejected. 

^ Adams v. Lindsell , 1 B. and A 681. 
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UNLAWFUL AOBEEMENTS 

Where the object of any agreement is unlawful^ the 
agreement is void ;. or, in other words/a promise is not 
binding if the consideration for the promise or the promise 
itself is unlawful. 

An agreement may be unlawful (and therefore void) 
in three distinct ways : (1) It may be contrary to positive 
law ; (2) it may be contrary to morality ; or (3) it may 
be contrary to public policy. 

Agreements contrary to Positive Law.— It is quite 
obvious that no system of law could recognize as binding 
an agreement to commit a crime ; therefore every such 
agreement is void. Also, an agreement between two 
persons to defraud a third pefson is void even though the 
contemplated fraud does not amount to a crime. Thus, 
where an insolvent person arranges with his creditors to 
pay them a composition in discharge of his debts, but 
agrees with one creditor behind the backs of the others 
to pay him an additional sum in order to induce him to 
consent to the arrangement, this agreement is void as 
being intended to defraud the rest of the creditors. 

In some cases a contract is declared to be void by Act 
of Parliament. For example, an agreement between a 
master and a servant that in case the servant is injured 
by an accident arising out of and in the course of his 
employment no compensation shall be paid to him, is 
void by the provisions of the Workmen's Compensation 
Act, 1906. 

Again, álthough a bet or a wager is not an unlawful 
act, and a person may make a bet and receive his 
winnings or pay his losings without incurring any 
penalty, money won by a bet cannot be recovered by 
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any process of law; for the agreement is declared by 
sfcatute to be null and void. Further, if a person makes 
a bet and loses, and requests another to pay his loss for 
him, the person so paying cannot recover his money from 
the person first mentioned. Thus, if A employ a book- 
maker to make a bet for him as his agent, giving him 
authority to receive winnings or to pay losses, and if the 
bookmaker make a bet and lose and pay, he cannot 
recover from A what he has paid ; neither can the book- 
maker recover from A any commission or reward which 
A may have promised him for making the bet, whether 
the bet be won or lost ; but if the bet be won and the 
bookmaker receive the winnings on A's behalf, A can 
recover the money from the bookmaker. 

Again, by an Act known as Leeman's Act, a contract 
for the sale of shares in a joint stock banking company is 
void unless the contract sets out in writing the numbers 
of the shares in the company' s register. 

Agreements contrary to Morality. — Any agreement is 
void which is so contrary to morais and good manners 
that it would be a public scandal for a court of justice to 
interfere to enforce it, although no crime or matter 
positively forbidden is involved. Thus, an agreement 
with a photographer to print indecent pictures, or with a 
printer to print an indecent book, is void. 

Agreements contrary to Public Policy. — An agreement 
may not be contrary to any positive law, nor contrary to 
morality, but still it may be of such a nature that the 
general welf are of the State and the interests of the public 
are impugned by it. Such agreements are void. For 
example, trading with a citizen of a country with which 
this country is at war is illegal. 

An agreement which interferes with the course of 
justice, as a promise to pay an intended witness money 



THE NATURE OF A GONTRAGT 



21 



to absent himself from a trial, is void. So an agreement 
by wbich a person is to provide funds to enable another 
to prosecute legal proceedings in consideration of sharing 
in any money or property recovered in the action is void ; 
for the promotion of litigation by persons not really 
interested is considered a publio evil. 

Ãgain, an agreement never to marry is void, for it is 
to the public interest that persons should marry and keep 
up the supply of citizens. But an agreement not to marry 
a certain individual may be perfectly good. Ali these 
are examples of agreements which are for one reason 
or another void as being contrary to public policy. 

One of the most important of such agreements is 
an agreement in restraint of trade. This is an agreement 
by which a person undertakes not to exercise some 
specifíed trade, business, calling, or profession. It is 
olear that such an agreement, if binding, might have the 
eífect of preventing a man from earning bis living by the 
only means by which he is able to earn it, and so might 
bring him to the state of a pauper supported at the 
public expense. The law has always looked with great ii 
disfavour upon such agreements ; and an agreement I 
in general restraint of trade, i. e. one by which any one 1 íc< /».^(^<'/>J 
undertakes never at any time or place to carry on ai 
particular trade, is void. If, however, no agreement^ 
in restraint of trade were allowed to be binding, it is clear 
that it would be almost impossible to sell the good-will of 
a business, and that in other cases great in justice might be 
done. Therefore a partial restraint, which is not greater 
than is reasonably necessary to protect the interest s 
of the party in whose favour the agreement in restraint 
is made, is ffood, provided that in ali cases, whether 
the agreement is by deed or otherwise, it is made for 
valuable consideration. 
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Thus, Keynolds carried on businesB as a baker in 
Holborn, and sold his business to Mitcbell, underfeaking 
not to carry on the business of a baker in the parish of 
St. Andrew, Holborn, for five years under a penalty of 
£50. In a short time, bowever, Keynolds starfced in 
business again as a baker in tbat parisb, and Mitchefl 
brougbt an action against bim for £50, and won bis 
action.i Here the restraint against carrying on the 
business for five years within the parish was considered 
only what was reasonably necessary to enable the buyer 
of the good-will of the business to reap the fuU advantage 
of his purchase. But if Eeynolds had agreed not to 
carry on business as a baker for five years within 50 
miles of Holborn, such agreement would probably have 
been held to be void, as being greater than necessary to 
protect the interests of the buyer ; for if he had opened a 
baker*s shop in Croydon he could hardly have attracted 
his old customers at such a distance or have injured the 
trade of Mitcbell in Holborn. 

It is a very common arrangement for the owner of a 
business to bind a manager or assistant in the business 
not to carry on a similar business within a cerfcain distance 
for a certain time after leaving his employment. Such 
an arrangement is necessary in order to protect the owner 
of the business from the danger of having his customers 
enticed away from bim by one who has used his position 
to ingratiate himself with his employer's customers and 
to learn their requirements. And, as in the case of selling 
a good-will, such an agreement is valid if the agreed 
restraint is not greater than is reasonably necessary to 
protect the interests of the employer. What is a reason- 
able restraint depends on the facts of each particular 
case, and the reasonableness of the restraint varies with 
^ Mitchell V, McyTiolds, 1 P. Wms. 181 and S. L. C. 
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the nature of the trade or business. Thus, 50 miles might 
be an unreasonable restraint in the case of a baker, but 
might be no more than reasonable in the case of an 
auctioneer, It was thought at one time that no restraint 
could be reasonable which was unlimited either as to 
time or space. This, however, has been shown to be 
unsound; for where Nordenfelt sold his business as a 
manufacfcurer of machine guns to a company, and \ i 
covenanted not to carry on a similar business for a J ' 
certain time anywhere in the world, it was held that "^^^ f* ^/ 
his covenant was binding upon him ; for in such a peculiar ■ ^ 
business, the customers for such guns being nations, not 
individuais, the restraint was not greater than was 
necessary to protect the interests of the company.i 

An agreement in restraint of trade, even though made 
by deed, is void unless made for valuable consideration. 



IMFOSSIBLE AOBEEMENTS 

An agreement is not void merely because it is impossible 
for a party to it to perform his part. Thus, it may be 

. .....^^-t^i^ ■—"•mM-.u--^ awi-...»»..*- -^■ii4-. h .'i-«r-r—»^. ■-■»>»■■ — ..'«■'*«-^-9 - w 

impossible for a person who has no money and no credit 
to pay £1,000 ; but if he has contracted to pay that sum, 
the fact that it is not possible in his circumstances for 
him to carry out his contract does not affect his legal 
liability. Again, suppose A agree to sell a horse to B, 
which horse is really the property of C, it is prima facie 
impossible for A to carry out his agreement ; and if he 
cannot buy the horse from C in order to sell it to B, he 
may have to pay damages to B for breach of contract. 

But if a party agrees to do something which is by its J I 
nature impossible in itself, or which is impossible in law, / 1 

1 Maxim- Nordenfelt Co, v. Nordenfelt (1894), A. C. 535. 
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1 1 the agreement is void from the beginning. Thus, a person 
• who agrees to make a machine with perpetuai motion is 
agreeing to do something which is impossible in itself. 
And a person who agrees to sell Windsor Castle is agree- 
ing to do something which is impossible in law, for it 
cannot be private property. In either case the agreement 
is void. 

An agreement is not void which is impossible only by 
reason of the existence of particular circumstances, and 
not by reason of anything in its own nature. Thus, an 
agreement to sail to a certain island and there load a full 
cargo of certain produce of the island is not impossible in 
its nature ; but if it happens that when the ship arrives 
at the island there is not sufficient of the goods to make a 
full cargo, the agreement is impossible by this circumstance, 
This agreement is not void. But where an agreement is 
made which has as its object a certain thing which, 
unknown to the parties, has ceased to exist at the time of 
the agreement, the agreement is void from the beginning. 
For example, if A agree to sell a horse to B, and at the 
. time of the agreement the horse is in fact dead, though 

neither A nor B was aware of that fact, there is no 
contract binding on the parties. 

AGEEEMENTS WHERE CONSENT NOT REAL 

As has been said previously, there can be no agree- 
ment without consent. Unless the consent j^ reaL full, 
and free there can be no true agreement. If a man 
sign an agreement under the influence of bodily fear, or if 
he be compelled to sign it by force, it is clear that his con- 
sent is not real ; therefore his agreement is not binding 
upon him. Again, he may make an agreement in ignorance 
of some fact the knowledge of which would have pre- 
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vented him making the agreemenfc. If this ignorance was 
not in any way caused by the act of the other party to 
the agreement, he is said to have acted under a mistake. 
If the ignorance was, brought about by the act of the 
other party, then there has been misrepresentation by 
that party. If he acted innocently, there has been inno- 
cent misrepresentation or misrepresentation simply ; but 
if he acted with a wrong intention, there has been 
fraudulent misrepresentation òr fraud. 

Mistake. — As a general rule, a party to a contract who 
makes the contract under a mistake is not excused from 
performing bis contract by reason of the mistake; and 
the mistake has no legal effect whatever upon the validity 
of the contract. A person who deals with another and 
does nothing to mislead him is entitled to assume that 
the other means what he says, acts with ordinary care 
and intends the natural consequences of his acts. Thus, 
a person who goes to an auction and by his own careless- 
ness, without any fault on the part of the auctioneer, bids 
for one lot intending to bid for a different lot, is bound by 
his agreement to buy the lot he does not want ; and if he 
refuses to carry out his agreement he may have to pay 
damages for breach of contract. 

Ignoran ce of law is no excuse for any act; and so ^%^^ 
money paiXin' mlsfalTe of law cannot be recovered. !But 
if money be paid under a mistake of fact it can be re- 
covered ; for it is paid without consideration and without 
any intention to make a gift. Thus, if I pay money to A 
under the mistake that he is B, on discovering my mistake 
I have the right to recover the money from A. Again, if, 
having paid a tradesman a debt, I, forgetting the fact, by 
mistake pay him a second time, I am entitled to get my 
money back from the tradesman. 

There are some other mistakes which are of such a 



26 COMMERCIAL LAW 

nature that they show. that the parfcies never really gave 
their consent and never were at one in their agreement. 
In three of such cases the mistake makes the agreement 
void — 
I (1) Where a person makes an agreement under a 
\ I mistake as to the nature of the transaction, and the 
mistake is neither induced by fraud nor due to his own 
negligence, the agreement is void because of the mistake. 
For example, where a man signed a bill of exchange, 
believing it to be a guarantee only, it was held he was not 
bound by his signature.^ But Jhis kind of mistake can 
seldom occur in practice except in the case of illiterate 
persons ; and in their case, if any advantage is taken of 
their ignorance, the agreement is void on the ground of 
frand, not on the ground of mistake. A man as a rule 
will not be allowed to say that he did not understand the 
nature of an agreement into which he has entered with 
his eyes open. If he choose to sign a document without 

I j reading it, and no deception is used to induce him to 

II sign, he must in general stand by the words of his 
' contract. 

I (2) When a person makes a mistake as to the identity 
of the other party to an agreement, and it is material for 
him to know who the other is, the agreement is void. 
In very many cases it is not material to know who the 
other party to a contract is. For example, if you buy 
goods for cash from A, believing him to be B, it probably 
makes no difference at ali to you who the seller is, 
provided you have got what you required. In such a 
case yoar mistake has no effect whatever upon your 
agreement. But if I agree to employ J. S. as my clerk, 
believing him to be T. S., whose character I have 
investigated, my agreement with J. S. is void; for the 

1 Foster v. MacJcinnon, L. R. 4, C. V. 704. 
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identity of the other party is to me the most imporfcant 
part of the contract. 

(3) Where there is a mutual mistake as to the identity jí 
or the existence of the subject matter of the agreement,l| 
the agreement is void. Thus, if A agree to sell his horse 
CsBsar to B, and B, mistaking the names of two horses, 
thinks he is buying one, while A intends to sell the other, 
the agreement is void. Again, Eaâles agréed to sell èo 
Wichelhaus a quantity of cotton to arrive by the ship 
Feerless from Bombay. In fact, there were two ships 
called Feerless sailing from Bombay, but neither of 
them knew this. Wichelhaus intended to buy the cotton 
to arrive by one of these ships which sailed in October, 
Eaffles intended to sell the cotton to arrive in the other 
which sailed in December. It was held that the 
agreement was void.^ In each of these cases there was 
a mutual mistake or a misunderstanding as to the identity 
of the subject matter of the agreement. Again, where A 
agrees to buy a certain horse from B, and the horse is in 
fact dead at the time of making the agreement, though ^ ^ 
neither A nor B is aware of the fact, the agreement is 
void ; for there is a mutual mistake as to the existence 
of the subject matter of the agreement. 

Misrepresentation. — When the consent of one party to [j 
an agreement is obtained by means of a false statement | f 
made by the other party in order to obtain that consent, II ^ 
the agreement as a rule is not affected if the party making 
the statement made it in good faith, believing it to be 
true. Neither is the contract affected by k mere honest 
expression of opinion by one party, however erroneous 
that opinion may be. It often happens, however, that the \* ^ou. 
truth of a certain assertion is made a term or condition 
of a contract, quite independeu tly of any question of good 

* Eajgiles V. Wichelhaus, 33 L. J., Ex. 160. 
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faith. If, then, it turns out that the assertion was false, 
there has either been a breach of contract, for which 
damages may be recovered, or else tbe falseness of the 
assertion prevents the agreement ffom becoming binding. 
The chief examples of this principie occur in reference to 
the sale of goods, and will be discussed later. 
^^ i ^/f^ ^ Fraud. — Fraud consists in makinor a false statement, 
^ either knowing it to be false, or recklessly without any 
knowledge whether it be true òr false, with the intention 
of inducing some pergon or class of persons to acfc upon 
such statement. There can be no fraud in law unless 
there be dishonest intention, or moral fraud ; and honest 
belief in the truth of a statement, however unfounded 
that belief may be, is a good defence to a charge of fraud. 
Fraud is a wrong in itself, quite apart from contract ; so 
that if a person make a false statement, knowing it to be 
false, in order to induce another to act upon it, and if 
that other acts upon it and is injured by so acting, he has 
á right to damages for such injury against the person 
making the statement. Thus, if A write to B represent- 
ing that C is a perfectly solvent person in order to induce 
B to give C credit, when in fact he knows that C is 
insolvent, A is guilty of fraud ; and if B, believing this 
false statement, give C credit and suffer loss in conse- 
quence, he has a right to recover damages from A for his 
loss due to A's fraud, although there was no contract 
between A and B. 
. When fraud is used in order to induce a person to make 
j l a contract, that person is not bound by the contract ; for 
it is manifest that consent procured by deceit is not real 
consent. In such a case the contract is not voidy for the 
person deceived may, if he choose, hold the other^arty 
to his agreement, and also recover damages from him for 
any loss he may have suffered from the fraud. The con- 
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tract is, however, voidahle, that is, the person deceived has 
the right to elect whether the contract shall be void ori 
not ; but the fraudulent party has no choice in the matter.i 
When, after having acquired fuU knowledge of the fraud, 
the person misled does any acfc clearly treating the con- 
tract as still binding, he cannot afterwards repndiate the 
contract ; but he continues to be entitled to compensation 
for loss incurred by the fraud. If he repudiate the con- 
tract on disco vering the fraud, or after discovering it does 
not do any act recognizing the contract as still binding, 
then the fact that he was induced to contract by fraud 
will be a good defence to any action brought against him 
for breach of contract. • 

To constitute fraud a representation must as a rule be 
a false statement as to a màtter of existing fact. There- 
fore a statement as to future intention will not usually be 
fraud ; for the existence of intention is diííicult to prove, 
and a change of intention at a time subsequent to the repre- 
sentation does not make the representation false. But 
the existence of intention may be a matter of fact ; there- 
fore if a person induce another to make a contract by a 
statement of future intention, and it can be shown that in 
fact the intention was a diíferent one, the statement is 
fraudulent. Thus, the direcfcors of a company issued a 
prospectus inviting the public to buy debentures in the 
company, and representing that it was intended to use 
the money for the purpose of enlarging the business 
premises and buying additional plant ; in fact, they had 
determined to use the money which should be subscribed 
in paying off debts of the company. It was held that 
this false r€!J)resentation of intention was fraud. 

Fraud may be committed in an infinite number of ways 
— as by writing, by spoken words, or merely by conduct — 
in fact, by any means by which a false impression can be 
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conveyed. But, although a party to a contract must not 
in making the agreement make any false statement, or 
tell anything but the truth, he is in general not bound 
' ''^7' to disclose ali the material facts which he knows, or to 
tell the whole truth. IjJ^ other words, mere silence or_ 
-ít^ ^ toi. non-disclosure of material facts does not in most cases 
amount to fraud. There are, however, certain contracts 
the parties to which are presumed to deal with one 
another on terms of mutual confidence, and in such con- 
tracts the mere non-disclosure of material facts may 
s«« ^» íí.. amount to fraud. Thus, in the contr act^o f sur etyship, 

where the creditor and the debtor conceal from the 
surety any fact which would sffow that the surety was 
undertaking a greater risk than he knew of, the surety 
is not bound by his contract. Again, in the contract 
hi9V. o^. ipsurance the person insured is bound to reveal 
everything within his knowledge and which he has 
reason to believe is not within the knowledge of the 
other party, which goes to increase the risk. Concealment 
of any material fact makes any contract of Insurance (life, 
fire, marine, accident, or other,) voidable at the option of 
the insurer. 

Again, where a party to a contract has made a state- 
ment which at the time of making it he believed to be 
true, but afterwards he discovers that the statement was 
false, he is bound to disclose to the other party the fact 
that the statement was false. If he fail to make such dis- 
closure and allow the other party to act upon the truth of 
the statements, he is guilty of fraud. 

An untrue statement made carelessly, in such circum- 
stances that if reasonable care had been takeíi the person 
making it must have known it to be untrue, is prima facie 
evidence of fraud. But it does not necessarily amount to 
fraud ; for if the person making the statement honestly 
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believed it to be true, however uafounded his belief was, 
he is not guilty of fraud. He who alleges fraud musfc .c-, 
as a rule prove the fraud. In the case, however, of the ' 
directors, promoters, or ofi&cers of a company there are S 
exceptions to these rules. Any such person who is a 
party to the issuing of a prospectus inviting the public to 
subscribe for shares in the company is liable to pay 
compensation to any person who takes shares on the 
strength of any untrue statement in the prospectus, and 
in consequence suffers loss ; unless he can prove that he 
had reasonable ground to believe, and did in fact believe, 
the statement to be true; or unless the untrue statement 
was made on the authority of "lhe report of an engineer, 
valuer, accountant, or other expert believed on reasonable 
ground to be competent to make such report. 

In trade a great deal of puffing and exaggeration is 
used by persons wishing to sell their goods or to 
make other contracts. It is often extremely difficult to 
draw the line between such puffing and actual fraud. 
Each case must depend on its own facts ; but a business 
man should not readily be deceived by the common tricks 
of the market, and has no ground for alleging fraud unless 
he really believed false statements made to him, and 
acted upon those statements to his loss. 

•i^- - 
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PART III 

PROOF AND INTERPRETATION 
OF CONTRACTS 

A CONTRA CT not made in writing is often diflBcult of 

proof. The difificulty is to prove what was the real 

intention of the parties. This can, as a rule, only be 

proved by verbal evidence, and obviously there is much 

room for difiference between parties as to the terms of the 

contract. One cause of this is the uncertainty of memory ; 

another is the possibility of dishonesty ; and a third 

is the dififerent senses in which parties may understand 

the efifect of words or of a conversation. Much light is 

often thrown on the question by the conduct of the 

parties in regard to the matter of the contract ; and their 

real intention can in many cases only be ascertained from 

their conduct. 

Gontraets in Writing. — Where the contract is in writing, 

however. such diflBculties disappear. The contents of the 

writing are proved simply by production, and it is for the 

court to say what the writing means. No evidence may 

begiven that the intention of the parties was anything 

\ 1*:.^^* different from what is expressed in the writing. No 

I ' evidence may be given as to anything which was- said or 

done before or at the time the writing was made for the 

purpose of altering or contradicting any of its terms. 

Thus, when there was a contract in writing by which A 

32 
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agreed to sell to B a certain quantity of corn at so much 
a quarter, to be delivered withia three months, A was not 
allowed in an action by B for not delivering the corn to 
make a statement to the efifect that when the writing was 
signed it was agreed between them that the corn should 
only be delivered in case a certain ship arrived with corn 
on board. If he had been allowed to give such evidence, 
he would have been allowed to entirely alter the efifect of 
the contract, and at once to turn an unconditional into a 
conditional contract. 

But when two persons have made a contract, they may 
afterwãrãh agree to vary or alter some of the terms of the 
contract. This is really making a new contract. If, there- 
foré, the contract is one which is not binding unless it is 
in writing, it is clear that such variation and alteration 
can only be made in writing. But if the contract, 
althoúgh not obliged by law to be in writing, was in 
fact in writing, the parties may after the writing is 
signed agree verbally to vary or alter it. 

Althoúgh no verbal evidence may be given to alter or 

contradict the terms of a written contract, such evidence í^- ^\- 

may sometimes be given to explain it. The judge alone 

decides the meaning of ordinary English words and 

sentences. Sometimes, however, words are used in a 

contract not in the ordinary sense» but in the sense 

peculiar to some business or lócality. In such a case 

evidence may be given as to the peculiar meaning at- 

tached by the parties to such words. For example, 

evidence is admissible that in a certain business a 

" dozen " is understood to mean thirteen ; that in the 

corn trade " fine " barley has a peculiar meaning, and 

is not the same as ** good " barley, etc. On the same 

principie, where a contract is in a foreign language, or 

where foreign words are used in a contract in English, 
3 
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evidence is admissiblewith the objecfof translating the 
contract or the words into English. 

Ambiguities. — An" ambiguity " is something in a con-. 
tract the meaning of ^which is doubtful. A "patent" 
ambig]|4ÍLty occurs when the fact that there is an ambiguity 
is clear to any one who reads the writing and who has no 
knowledge of the circumstances in which the writing was 
made. For example, a written agreement is made to sell 
goods.for £ . No evidence is admissible to fiU up this 
blank, or to explain any other patent ambiguity. How- 
ever, the whole document must be considered by the 
judge (or the whole series of documents if there are a 
number of ponnected documents relating to the matter), 
and if the judge can fínd in the writing an ezplanation of 
the ambiguity it will be his duty to interpret the contract. 
Thus, if an agreement is made between A and B that B 
shall serve A for a month at so much a day, there is a 
patent ambiguity, for it is doubtful whether B's period of 
service is for a lunar or a calendar month. The judge 
will not hear evidence from the parties giving contra- 
dictory accounts as to what the intention of each was 
as to the meaning of " month " ; it will be for him to say 
what the word means after perusing the whole document. 

A< iiiatejit/^ jimbi^uity occurs when the fact that 
there is an ambiguity does not appear to any one reading 
the document unless he is acquainted with the circum- 
stances in which it was made. Thus, an agreement 
between two persons to submit a difiference as to the 
value of certain* goods "to the decision of Mr. James 
Green, valuer, of Birmingham," contains no ambiguity 
on the face of the agreement, and its meaning is not 
doubtful to a stranger who reads the document without 
knowledge of the circumstances. But if there are two 
gentlemen each named James Green carrying on business 
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as valuers in Birmingham there is an ambíguity in tbe 
agreement, the existence of which is clear to a person 
who knows the fact. This is a latent ambiguity, and 
evidence is always admissible to explain a latent 
ambiguity. Therefore evidence is admissible to explain 
wtíich James Green the parties had in their minds when 
they made the agreement. 

In interpreting a contract contained in a document or 
in a series of documents, the whole writing must be 
considered. One sentence or term must not be picked ' 
out and considered by itself apart from the rest. Every 
part must be read in the light of the rest, and if possible 
a meaning must be given to every term. The contract 
must be interpreted reasonably and liberally, and no 
strained or far-fetched meaning unlikely to have been in 
the contemplation of the parties when the contract was 
made should be given to any term in it. 
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STAHFS AND BECEIFTS 

Stamps.^— Many written documents, and almost ali 
deeds, are required by law to be stamped. This stamp- 
ing is merely a mode of taxation, and the absence of a 
stamp does not as a rule invalidate the document. But 
an unstamped document cannot be used in evidence in a 
court of justice, nor can other evidence be given as to its 
contents. The defect, however, may usually be remedied 
by paying a penalty and getting the document stamped. 

The stamp must be affixed, as a rule, either before or 
within a short time of the execution of the document. A 
bill of exchange, however (other than a cheque), a bill 
of lading, and a policy of marine insurance if made 
in the United Kingdom must be written on paper 
previously stamped. 
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fi,c^ An ordinary agreement or memorandum of agreement 

^. ir, must be stamped with a sixpenny stamp. An adhesive 
/* f ' or ordinary postage stamp may be used, but such stamp 
must be cancelled by the party first signing the agree- 
ment. If an agreement is not stamped with an adhesive 
stamp when it is made, it must be stamped with an im- 
pressed stamp within fourteen days of having been made; 
or by paying the penalty it may be stamped at any time, 
j' An agreement the subject matter of which is not of the 
'í value of £5 ; an agreement for the hire of any labourer, 
' artificer, or menial servant ; an agreement for the sale of 
' I f goods, whatever be the price ; and an agreement between 
i the master of a ship and a seaman for wages from one 
I port to another within the United Kingdom, are exempt 
l ^ from stamp duty. 

X Eeceipts. — A receipt for the payment of money to the 
amount of £2 or more must be stamped with a penny 
stamp, which may be adhesive if affixed before the receipt 
is given. It may be stamped with an impressed stamp 
within fourteen days after it has been given. If any 
person gives a receipt for £2 or more without a stamp he is 
liable to a fine of £10 ; and if any person refuse to give a 
receipt duly stamped for any payment of £2 or more he 
is also hable to a fine of £10. There does not seem to be 
any legal obligation upon a creàitor to give a written 
receipt for a payment of under £2. 

A receipt is the best evidence of payment ; but a 
person who has paid a debt may prove payment in any 
other legitimate way. And although a receipt is good 
evidence of payment, it is not conclusive evidence ; for it 
is open to a creditor to prove, if he can, that although 
he gave a receipt he never in fact received the money. 
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ASSIGNMENT OF CONTBACT 

A person who wishes to enforce a contracfc against 
another must prove that he is a person entitled to en- 
force it. As a rule, he does this by showing that he is an 
original party to the contract ; but sometimes his right to (>. rto . 

enforce the contract depenas on assignment from an í*-* ^ « * -3 . 
original party. 

^ Where there is a contract between two parties, it is 
clear that one cannot, without the consent of the other, 
assign the burden of the contract to a third person so 
that such person becomes liable to ful£l the obhgation 
in his stead and he himself is discharged. If this were 
other wi se a debtor could avoid liability by assigning 
the burden of his debt to a pauper, and so defraud his 
creditor. 

A person may, however, in many cases fulfil his obliga- 

tion by the act of another. For example, a coal merchant 
under contract to deliver coal may arrange with another 
coal merchant to deliver the agreed amount of coal for 
him, and the other party to the contract has no right to 
complain if he gets what he contracted for. But a party 
bound by a contract involving the exercise of personal 
skill or superintendence on his part may not fulfil this 
obligation by the act of another. Thus, an engineer 
employed to report on the value of a mine could not 
carry out his contract by employing another person to 
make the report for him. 

But a party who is entitled only to the benefit of a 
contract may in general assign the contract so as to 
substituto for himself another person who by the assign- 
ment obtains the right to enforce the contract. Thus, if 
B owe A £100, A may assign to C his right against B. 
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Then C becomes B'8 creditor instead of A, and B is bound 
to pay the £100 to C. A creditor, however, can only 

i assign his debt by a writing, and notice of the assignment 

4 must be given in writing to the debtor. 

But if the debtor has on his side any right against 
the creditor which he could claim to set ofif against the 
creditor, if the creditor were to sue him for the debt, the 
creditor can only assign his right subject to this right of 
set-ofif which the debtor has. Thus, if A had lent B £100, 
and B had sold gôods to A on credit for £30 : if A were 
to sue B for the £100, B would be entitled to set off 
against the debt the £30 due to him from A, and A could 
only recover £70. If, then, A assigns his debt to C, and 
C sues B for the £100, B has the same right of set-ofif 
against C as he would have had against A. 

The assignment of rights under negotiable Instruments 
will be dealt with later. 
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PARTIES TO CONTRACTS 

Where any principie of the law of contract is stated, 
it musfc be assumed, unless the contrary is expressed or 
implied, that the parties to the contract are individuais 
not disqualified or in any way unqualified for exercising 
the ordinary rights of a citizen. There are, however, 
many ways in which the right of an individual to make a 
contract may be restricted by something peculiar to that 
person ; for example, a person under twenty-one years of 

'' aee cannot, as a general rule, make a contract which is 
binding U£on him. Again, the power of an individual to 

j^. maie contracts may be greatly extended by his appoint- 7u }f^ kh ' 
ing agents to act for him. Âgain, a party to a contract 

3 may be not an individual but a corporation, which is an f^^ kí >, 
artificial person in the eye of the law, capable of suing 
or being sued. It is now proposed to discuss certain 
parties to contracts. 

Infants. — Any person under the age of twenty-one years 
is in law an infant.^ By the common law the con- 
tract of an infant is voidable, but not void, and the infant 
has the option either to enforce or to repudiate the agree- 
mentr ^ There are, however, exceptions to the general 
rule. Thus, a contract of apprenticeship, or a contract to 
work for wages, if fair and reasonable and for the benefit 

^ Called in Sootland a ** minor.'* 
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of the iafant, is binding upon him, Also, an infant can 
bind himself by a contract for " necessaries," and when 
necessaries are sold and delivered to an infant he must 
pay a reasonable price for them.^ "Necessaries" 
include more than such things as are actually necessary 
for the support of life. Ali goods which are suitable to 
the condition in life of the infant aud-4io-fais actual 
requirements at the tirpô. theyare sold and delivered to 
him are nôoestJàríês in law. The first point to consider is 
the position in life of the infant. Thus, a gold watch 
may be a necessary for^the son of a wealthy man, or for 
a yòuth with large financial expectations, for it is an 
article which such a youth may be expected in the 
ordinary course of things to have, and which is suitable 
to his position ; but a gold watch may, by the same tests, 
be quite an unsuitable purchase for the son of a poor 
man to make. In the first case, the gold watch may well 
be considered to be a necessary ; in the second, not to be 
a necessary. But in ali cases the question is one of fact, 
to be decided upon the facts of each particular case. 

Having decided that a thing sold to an infant is in its 
nature a necessary, the next point to decide is whether or 
not he was already adequately suppHed with such things. 
If he was already adequately supplied the thing cannot be 
a necessary. Thus, although a gold watch may be held to 
be a thing which comes under the head of necessaries in 
the case of a particular infant, the watch in questiou 
cannot be a necessary if the infant was already possessed 
of a reliable gold watch, 

It has been stated that, by the common law, the con- 

tracts of an infant are voidable, but not void ; but a 

X- \^' change was made in the law by the Infants' Eelief Act, 

' 1874, which provides that ali contracts made by infants 

1 The Sale of Goods Act, 1893, s. 2. 
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for the repayment of money lent or to be lent, or for goods 
supplied or to be supplied (other than contracts for 
necessaríes), are absolutèly void. Hence, neither the 
infant nor the othier party to such a contract has a right 
to enforce the contract. The Act also provides that no 
person is bound by any promise made after coming of age 
to pay any debt contracted during infancy, or by any 
ratification after coming of age of any promise or contract 
made during infancy, whether there be or be not any new 
consideration for such promise or ratification after full 
age. This provi sion applies to ali kinds of contracts, not 
only to those mentioned in the first part of the Act. 
Hence, if an infant borrow £100, and after reaching full 
age the money-lender lend him a second £100 in con- 
sideration of his signing an agreement to repay both sums, 
the promise to repay the money borrowed while still 
under age is void. A great many important contracts are 
still voidable and not affected by the first-mentioned 
provision of the Act. Thus, an infant may successfuUy 
bring an action for wages or salary, for work done, for 
rent, or for breach of promise of marriage. But if an 
infant has án action brought against him, he can plead his 
infancy as a defence, and by so doing he expresses his 
election to treat the contract as void. The plaintifif then 
must fail in his action unless it be for necessaríes. 

From the foregoing it will be seen that, although there 
is no law which forbids him to trade, it is a matter of 
great risk to have business dealings with an infant. Thus, 
he is not liable in his trading transactions for the príce of 
goods supplied, nor for work done for him ; he is not liable 
on a cheque or bill of exchange ; he is not liable for the 
rent of premises he may hire in which to carry on 
business ; he is not bound by an account stated ; and he 
cannot be made a bankrupt. 



np 



42 COMMERCTAL LAW 

Married Women. — By the common law ali personal 
properfcy which a woman had at the time of her marriage, 
or which she acquired while a wife, became the property 
of her husband, and she was incapable of binding herself 
by contract. Since the year 1882 the law has been 
different.^ The property of a woman married since that 
year remains her own property after marriage just as if 
she were single, or as if she were a man; and any 
property which a married woman now acquires, whether 
by inheritance or gift, or by her own work, or otherwise, 
is similarly her own property, and her husband has no 
rights whatever over such property. Property which 
belongs to a married woman for her own use, and in which 
her husband has no legal interest, is called her separate 
property. Her separate property may be settled upòn her 
in such a way that she cannot touch the capital or 
anticipate the income. If a married woman make a 
contract, her separate property which is not settled is 
liable toiae taken to satisfy that contract, or to make 
compensation'^r breach of the contract. In respect of 
such separate propéíty, and to the extent of it, she can bind 
herself by contract. Btot jt is only her property and not 
she herself who is bound by the contract. Hence, if she 
nas no separate property, or none except that which is 
settled, she is not bound by any contract she may make. 
Therefore, a wealthy man's wife who has no separate 
property, but who lives in luxury with her husband, is not 
legally bound to pay for goods bought on credit, and her 
creditor is not entitled even to a judgment against her 
personally. A judgment may be got, however, against 
the separate property of a married woman with which she 
has power to deal ; and if she has no such separate property 
at the time of making a contract, but subsequently acquires 

1 The Married Women's Property Acts, 1882 to 1893. 
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such property, that property may be taken to satisfy her 
debt. 

A married woman has no power to pledge the credit 
of her husband, except as bis agent. If she has bis 
autboríty, express or implied, sbe may bind bim. Wbile 
a busbarid and wife are living togetber, tbe wife bas 
implied autbority to pledge ber busband's credit for 
bousebold or personal necessaries for berself and tbe 
otber members of tbe family and bousebold. It is open 
to tbe busband, bowever, to sbow tbat in fact sbe bad no 
sucb autbority. Tbis be can do by proving tbat be 
forbade ber to buy goods on credit, tbat be supplied ber 
witb sufficient money for necessaries, or tbat be told tbe 
otber party not to give credit. Wben tbey are living 
apart, also, slie bas implied autbority to bind ber 
husband for necessaries, unless tbe separation is due 
to her misconduct, or unless be bas made reasonable 
provision for her. If the separation is due to tbe 
husband's gross misconduct, wbicb makes it unreasonable 
tbat she sbould continue to live witb bim, she is presumed 
to bave autbority to bind bim for necessaries, and be is 
not allowed to rebut tbis presumption. As soon as a 
marriage ceases to exist owing to the fact either of deatb 
or divorce, tbe immunity of tbe woman from personal 
liability on ber contracts comes to an end. 

Lunaties. — A contract made by a person wbo by reason 
of mental disease is unable to understand its terms or to 
form a rational judgment of its efifect upon bis interests 
is not binding upon bim if tbe otber party to tbe contract 
know of bis condition. Every one, bowever, is presumed 
to be sane until tbe contrary is proved, and if a man 
attempt to escape liability upon a contract on tbe ground 
of bis own insanity, tbe burden is upon bim to prove the 
state of bis mind and also tbat tbe otber party was aware 
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of it. A man who makes an agreement when intoxicated 
is not in general entitled to avoid his contract 09 the 
ground of his drunkenness ; but if he was so drunk that 
he did not know what he was doing when he made the 
agreement, and his condUion^ was j)bxÍQ^^ to the other 
party , he is not bound. But where necessaries are sold 
and delivered to a person who by reason of mental 
incapacity or drunkenness is incompetent to contract, 
he must pay a reasonabie price for such necessaries.^ 
'* Necessaries " mean goods suitable to the condition in 
life of such person, and to his actual requirements at the 
time he bought them. It need hardly be said that a 
contract is not afifected by reason of a party subsequently 
becoming insane ; or that a person who has sufifered, or 
intermittently suffers, from unsoundness of raind may bind 
himself by a contract made in a lucid interval. 

Conviets. — A person convicted of treason or felony and 
^ í sentenced to death or to penal servitude is incapable of 
j \ becoming a parfcy to a contract, except while lawfuUy at 
i large. 

PEINCIPAL AND AGENT 

Speaking generally, whatever contract a man may make 
in his own person he may make through the instrument- 
ality of another person whom he has appointed to act for 
him. A person who is appointed to act thus for another 
is called an " agent," and the person who uppoints an 
agent to act on his behalf is called in relation to that 
agent a "principal." 
Any person may be an agent, and so bind his principal; 
[ thus, an infant, although he is incapable of binding himself, 
may act as agent and make a contract by which his 

1 Sale of Goods Act, 1893, s. 2. 
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principal is bound, One party to a contract cannot, 
howeyer, be agent for the other party to that contract to 
bind such other party. But the same third person may 
be agent for both parties to a contract ; for example, an 
auctioneer may act as agent for both seller and buyer of ' 
goods, and in the latter capacity may sign a contract of 
sale on behalf of the buyer. 

Appointment of Agent. — An agent may as a rule be 
appointed without any formality ; but an agent appointed 
to execute a deed for his principal must be appointed by 
deed, A deed appointing an agent is called a "power of ^*' ** * ^ 
attorney," and by means of such a deed authority may be 
given to an agent to bind his principal in almost any 
way. In general, an agent may be appointed by writing 
or by word o£ mouth, or his authority may merely be 
iniplied from the conduct or course of action of the 
principal. 

Eeyocation of Authority.*— The authority of an agent to \ 
act for his principal is revoked, (1) by the principal ^ 
actually withdrawing his authority, or by the agent i' 
renouncing the agency; (2) by the completion of the 1,'f 
transaction which the agent is appointed to conduct, ;? 
when he is appointed only to do one thing; (3) by ex- JJj: 
piration of time, when the agent is appointed for a fixed <? 
time ; (4) by the death of the principal ; (5) by the insanity i^A ! f»' V^* 
of the principal or agent ; (6) by the bankruptcy of the ^'ji 
principal. Where a man is agent for a company or a 
firm, the winding-up of the company or the dissolution of 
the firm is equivalent to the death of an individual principal. 
When a principal withdraws authority from an agent, 
such withdrawal will not affect the rights of third persons 
until they have notice of such withdrawal, in cases where 
such persons are justified in assuming that the agent still 
has the authority which he certainly at one time had. 
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• Kinds of Agents. — An agent may be either a special 

agent or a general agent. A^ecial^(or pairticular) agent 
is one to whom authority is given to act for some special 
occasion or purpose which is not within the ordinary 
course of that agenfs business or profession. A general 
agent is one to whom authority is given to act on behalf 
of his principal in relation to a matter arising out of the 
ordinary course of the agenfs business, or to act generally 
for his principal in relation to a particular business of the 
principal. Thus, a groom sent by his master to a shop to 
Mb J«- «^/^ buy wine would be a special agent, for he is given authority 

only to act for that one purpose, and it is not within the 
ordinary course of a groom^s business to buy wine. On 
the other hand, a stockbroker employed to buy shares 
would be a general agent, for he is given authority to act 
in a matter arising out of the ordinary course of his 
business. So the manager of a shop is. a general agent, 
for he is given authority to act generally for his principal, 
the owner of the shop, in relation to the business of the 
shop. 

Scope of Authority. — A principal is legally bound by 
I* '•• any contract made on his behalf by his agent to exactly 

the same extent as if the contract had been made by 
himself in person, provided the agent acted within the 
scope of his authority, The scope of an agenfs authority, 
however, means something different in the case of a 
special agent from what it does in the case of a general 
agent, The scope of a special agenfs authority is limited 
by his actual instructions. If he act outside his instruc- 
tions his agreeinênt does not bind his principal. 

But in the case of a general agent the principal is bound 
by any contract made on his behalf, groviàeitlie ,|igent 
acted within the usual scope of the authority of such an 
agent in a like position. Therefore a general agent may 
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bind his principal by a contract made directly contrary 

to his principars instructions, provided the çpptr^Qt. waa 

one which an agent ídl that positioja would usuaJljL.bave 

authoritj^ to make, and provided the othçr party to the| -í^ç|» í>o. 

contract does not know that the agent is acting in 

disobediíjnce- to^^his prinGÍpal's instruqtions. Thus, if a' 

man keep a livery stable and there sells horses as part § 

of his business, and he direct his servant who is em- 

ployed in the selling of horses not to warrant the sound- 

ness of a certain horse, but the servant, in disobedience d-^t |i.iv <^^^ 

to his master's orders, sells the horse with a warranty of 

soundness, the master is liable on this warranty ; for it 

is in the usual course of business for such a servant or 

agent who has authority to sell a horse to give such a 

warranty, and the buyer did not know that in this case 

the servant was acting in disobedience to his master's 

orders. It is a question of fact in each case :yv}iether a 

contract made by a general agent was or was not within 

the scope of his authority, 

Liability of Agent. — An agent who acts within the 
scope of his authority for a principal whom he names is ^' 

never himself personally liable under the contract, unless "^ * 7 7- 

he agrees to be so liable. But if an agent act outside the 
scope of his authority he runs the risk of having to 
answer to the other party to the contract for any damage ^*^T ^ ^ ''•'< -«. 
suffered by that party, because of the principal repudiating 
the unauthorized contract made for him by his ageat. 
For example, Wright being employed as land agent by 
one Gardner, agreed to let a farm of Gardner^s to Collen 
upon a lease for twelve and a half years, and he gave ' 

Collen possession of the farm, professing to have Gardner's 
authority so to act. On hearing what had happened, 
Gardner refused to give Collen a lease for so long, \ 

alleging that Wright had no authority to make such an I 
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agreement. It turned out that Wright had exceeded his 
authority, and as CoUen was much inconvenienced by 
being misled in this way, he brought an action for 
damages against Wright. The courfc held that Wright 
had contracted( or warranted) that he had authority to 
make the agreement he made, and that he was liable to 
pay damages for breach of that contract or warranty.^ 
- Whèn a man professes to make a contract as the agent 
of a principal whom he names, although he may make no 
specific statement that he has authority to make the 
contract, it is implied that he warrants that he has such 
authority; and if it turns out that he has not such 
auth ority, he is liable to pay damao;es for breach of that 
v^arranty. - Bu<r if an agent has in fact had authority to 
make a certain contract, but such authority has been 
revoked, without the agenfs knowledge, by the death of 
the principal before the contract was made, the agent is 
not liable either for breach of warranty of authority or 
upon the contract. For example, Mrs. Ilberry had her 
husband's authority to pledge his credit with Smout, a 
butcher, for meat for the household, Ilberry died in 
China, but news of his death did not reach home for a 
considerable time. It was held that Mrs. Ilberry was not 
liable to Smout for the price of the meat supplied between 
the date of Ilberry' s death and the date of the news 
reaching home. Neither were Ilberry's executors liable, 
for the debt was contracted after his death.^ 

BatificatíoiL. — If an agent make a contract for his 
principal outside the scope of his authority, or a person 
make a pontract for another without authority, the prin- 
cipal (or supposed principal) may if he chooses ratify 
the contract. Eatificatiqn ^kes place.if^tjieprmcip 

1 CoUen V. fFright, 27 L. J. Q. B. 215. 

2 Smmit V. Ilberry, 12 L. J. Ex. 325. 
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with full knowledge of the facts, adopts the contract, as 
bis own. - He will^be held tohave ratifíedj he con tract ií 
h e does any act inconsistente w ith repu díatipnof the 
agenf s aut hority, He cannot ratify part of the con- 
tract and repudiate the rest ; he must either admit the 
authority of the agent entirely or reject it entirely. If he 
- ratify, then the parties are in exactly the same position 
as if the agreement were fully authorized from the 
beginning, and as if the self-appointed agent had 
authority to make the contract which he made. 

Undisclosed Principal. — When an agent makes a con- 
tract without naming his principal, and the other party 
knows he is dealing with an agent, but does not know 
who the principal is, the agent himself is personally liable 
on the contract ; but tbé pnncigaHs alsojiable, and may I )* -* ^•f^ 3 
qn {? eing discovered be sued fpr breach of the c ontrac t. 
In this case, however, it may be shown by the form of 
the contract that it was not intended that the agent 
should be personally liable. 

Where a person contracts with another whom he does 
not know to be an agent, but who is in fact an agent, the 
undisclosed principal is bound by his agentes contract, 
and is also entitled to enforce it. But when the party 
coiitracting discovers that he has contracted with an 
agent and discovers who the principal is, he has an 
'X* option;>íuxd may treat either the agent or the principal as 
the party bound Íío him. He must, however, Bxércise 
this option V7ithin a reasonable time after^iícovering the 
undisclosed principal, or he vsrill-be' bound to treat the 
agent with whom he çootracted as the principal. Having 
once made ^is- uhoice and elected to sue either the 
principal or the agent, the party is bound by such choice, 
and'^annot afterwards sue the other. For example, 
Humble, being the owner and manager of a publíc-house, 
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sold his business to Fenwick, a brewer, and Fenwick 
appointed Humble manager of the business. Humble*s 
name remained on the door, and the licence was taken 
out in Humble's name. Humble bought on credit from 
Watteau a quantity of cigars for sale at the bar of the 
house. It was contrary to Humble^s agreement of em- 
ployment with Fenwick for him to buy cigars on credit. 
Watteau had never heard of Fenwick, and believed 
Humble to be carrying on business on his own account. 
Watteau, failing to get his money from Humble, and 
having made inquiries and found that the business 
belonged to Fenwick, sued Fenwick for the price of the 
cigars. It was decided that -the cigars were such as 
would usually be supplied to the customers of such an 
establishment, and that it was within the scope of the 
usual authority of a person in Humble*s position to order 
such goods for the supply of his customers. In these 
circumstances, the High Court held that Fenwick, the 
undisclosed principal, was liable for the price of the 
cigars, even though his agent had acted in contravention 
of his instructions in contracting to buy them.^ 

Where a person contracts as agent without naming a 
principal, and he has in fact got no principal, he is him- 
self liable fuUy on the contract, and in the absenoe of 
fraud may sue upon it. 

Where a person knows that another with whom he is 
negotiating is an agent, and knows who his principal is, 
but chooses, with the assent of the agent, to eive credit 
to the agentj he cannot afterwards treat the principal as 
his deb tor. Thus, Gandesequi, a Spaniard, authorized 
Larrazabal, an agent in London, to buy goods for him. 
Larrazabal asked Paterson to supply the goods, and 
Paterson did in fact, knowing ali the facts, send the goods 
^ WaUeau v. Fenvnck (1893), 1 Q. B. 346. 



r„ Paf«r,«, wto *o*. .w^, cu€ c( «*•«- . '.«. */ C«-.í#«e-,^* Ê-.â 

PARTIE8 TO GONTBAGTS 51 

to Gandesequi to Spairi. Paterson, however, with his 
consent, debited Larrazabal, and not Gandesequi, in his 
books with the price of the goods. Soon afterwards 
Larrazabal became bankrupt, and Paterson sued Gande- 
sequi. It was held that Paterson, having made his choice, 
•)> must abide by it, and could not succeed against the prin- 
cipal, to whom he had not given credit.i And generally by 
mercantile usage, where an agent buys or sells goods in 
• the United Kingdom for a principal abroad it is presumed 
that the agent acts as principal, and cannot pledge his 
principars credit or avoid personal liability without express 
authority so to do and the assent of the other party to the 
contract* 

Fraud of Agent. — Where_an ^^nt acting within the 
scope of his authority i^-rSliíir^O^^ committed in the 
^ supposed interest of his principal, tl yfraud of. the a^e nt 
i s the fr audjQf,.J3ie principal : and the principal is under 
the same 'liability for his agenfs fraud as if he had 
committed the fraud himself, even if he knew nothing of it 
nor in any way authorized or approved of ifc. To make | ; 
the principal liable, however, the false representation made / ,' 
by the agent must have been of such a kind as it was ' 
within the scope of the agenfs authority to make. But if ' 
the agent commit a fraud in the course of his principaPs 
business, not to further that business but entirely for the 
agent's own púrpose, the principal is not liable. In ali 
cases of fraud by an agent, whether the principal is liable 
for his agenfs fraud or not, the agent himself is liable for 
his own fraud. 

Delegation of Authority. — An agent cannot in general 

carry out his duties through a sub-a^ent, or appoint any 

other person to act for him, so as to make the principal 

liable on contracts made by such sub-agent, Confidence 

* Paterson v. Gandesequi^ 15 East 62, 
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in the" particular pcrson employed is at the 'root of 
the relationship between principal and agent ; and it is 
clear that a man may have perfect confídence in the 
discretion of Â to transact his affairs, but maynot bave 
the same confídence in A's discretion to select another 
person to transact them. But the agent may appoint a 
8ub-agent if he have the principal's authority so to do ; 
and this authority may either be express or implied from 
the conduct of the principal, the usage of a particular* 
business or the nature of the business. Also, where in the 
course of business unforeseen emergencies arise which 
impose upon the agent the necessity of^enciplôying a 
substitute in order tosav^JJi©--prÍTn5ipSrsinterests from 
injury, thg, .Agentr^Kasimplied authority to appoint a 
substitute, and the principal is bound by the acts of such 
substitute. 

Eights inter se. — As to the rights of principal and agent 
inter se, these are of course regulated by the agreement 
between them ; but it is implied that the principal must 
indemnify the agent against ali costs, charges, and ex- 
penses which the agent has properly incurred in trans- 
acting his principars business. 

Again, as the relationship between them is one of great 
confidence, th e age nt must make no profit for himself out 
of his principal's business without the fuU knowledge 
and assent of the priucipal. And if the agent has any 
personal interest in any business which it is his duty to 
transact for his principal, he must make fuU disclosure of 
such interest to his principal. Hence, where an agent is 
employed to buy goods, he cannot without the principars 
consent buy his own goods ; and if he be employed to sell 
goods, the agent cannot without the principaPs consent 
buy them himself. In either case the agenfs duty to his 
principal would be opposed to his own self-interest. If 
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an agent make any secret profit out of his agency, the 
principal has a right to recover such profit from him ; for 
he must account to his principal for every penny he 
receives. So that secret commission paid to the agent 
by.the other party to a contract may be recovered by the 
principal. But a principal has a right t o repudia te a 
contract entirely when his agent has been induced to 
make the contract by a bribe, and has a right of action 
for fraud agatnst both t he give r and the acc epto r of the 
bribe. By a recent Act of Parliament, moreover,i it is a 
criminal offence, punishable by imprisonment up to two 
years and by fine up to £500, for an agent to corruptly 
acoept or for any person to corruptly give to an agent, 
any gif t or consideration given to induce the agent to do 
or forbear from doing any act in relation to his principars 
business. 

Mercantile Agents. — A " mercantile agent " is one who 
i n_the ordinary course of his business as agent has 
authority as such agent to sell or buy goods or to consígn 
goods for the purpose of sale, or to raise money on the 
security of goods. Clearly mercantile agents are general 
agents. 

Factors are an important class of mercantile agents. 
A ** factor " is an agent to whom goods are entrusted for 
the purpos^^ being sold on behalf of the owner. He is 
usualhí^^id by his principal by way of commission upon 
the lírice he receives for the goods he sells, and is often 
c frffed a " commission age nt." A factor as a rule sells in 
his own name, and often sells goods of which he is him- 
self the owner. Hence, a buyer from a factor does not 
^' usually know who is the owner of the goods he buys. 
The contract is subject to ali the rules above stated as to 
the liability of an undisclosed principal ; and therefore if 
^ The Prevention of Corruption Act, 1906. 
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there be a breach of contract on the part of the seller, the 
buyer may sue either the factor or the principal ; and if 
^'*fy^í,*"5. there be a breach of contract on the buyer's part, either 
the factor or the principal may sue. But if the buyer be 
a creditor of the factor, and he buys goods from the factor 
not knowing that the factor is acting as the agént for 
another, the.buyer has a right to set o£f the debt due to 
him from the factor against the price of the goods, even 
though the goods do in fact belong to a third party. For 
example, a certam nrm of factors dealt m cloth, sellmg 
from their warehouse sometimes on commission for other 
persons, and sometimes on their own account. They had 
in their warehouse a large quantity of cloth belonging to 
George. Also, they were indebted to Clagett to the extent 
of £1,200. In these circumstances, Clagett bought from 
the factors a quantity of cloth, some of which was 
George's cloth. Clagett, however, had no reason to 
suppose that the whole lot did not belong to the factors. 
George, having ascertained that a large quantity of his 
cloth had been sold to Clagett, and no^ having been paid, 
brought an action against Clagett for the price. Clagett' s 
defence was that the factors were indebted to him in a 
larger sum than the price of the goods, that he did not 
know the factors were selling the cloth as agents, and 
that therefore he was entitled to set off the sum due to 
him from the factors against the price of the goods. This 
contention was successful.^ 

A "broker" is an agent who buys or sells goods or 
shares iõr a principal on commission. If he be a broker 
of ^oods he is a mercantile agent, and accordingly a 
general agent. A broker is_distijLguished from a factor 
chiefly bvthe fact that a broker does not have possession 
of the goods he sells, nor does he sell on his own account, 

1 Oeorge v. ClageU, L. T. R. 359. 
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while a factor has the actual possession of the goods 

of his principal, and does sell on his own account. 

Hence, a person dealing with one who professes to be a 

broker must assume that he is dealing with an agent, Lh55^ 

while no such assumption need be made in the case of a 

factor» 

An '* auctioneer '* is a person authorized to sell property 
on commission at a public auction. He has legal pos- ^^ u ^f 
session of the goods he sells, a lien upon goods in his ,^^ *, //^ 
possession for his charges, and the right to sue for the 
price of the goods he sells. He is also in general liable 
to be sued by a buyer to recover the goods sold. 

An agent for the sale of goods sometimes acts under an 
agreement with the principal by which in return for a 
higher commission than usual he undertakes that in the. 
caseof ali goods which he sells the principal shall be paid 
the price. Such an agreement is called a dei credere 
agreement. His agreement with his principal clearly 
may result in his becoming liable for the debt of another, 
in case the buyer makes default in payment ;^ but in spite 
of the Statute of Frauds the agreement is good without 
writing, for the immediate effect of the agreement is not 
to give a guarantee. 

Bailees. — Any person to whom goods are entrusted by 
the owner for any purpose is called a " bailee." Thus, a 
factor is a bailee; so is a carrier, a warehouseman, a 
borrower, or a hirer. 

PABTNEES 

Partnership is the relation which subsists between two 
or more persons who carry on a business in common with 
a view of profit.i But the members of a company are 

^ The law on the subject of partnership is mostly contained in 
the Partnership Act, 1890. 
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not parfcners. The persons who carry on a business for 
profit in partnership are called collectively a firm, and 
the nanie under which the business is conducted is called 
the firm-name. This firm-name may be quite distinct 
from tbe names of any of the persons who compose the 
firm. Thus, Brown and Smifch may constitute a firm 
trading as " Jones and Company." A firm cahnot legally 
eonsist of more than twentyjpersons, or if the busméss be 
banking, of more than ten jgersons. If more than twenty 
persons desire to carry on a business legally in common, 
they must register themselves as a company, as will be 
explained later. 

A firm may own property, and may be a party to a 
contract, and may sue or be sued in the firm-name. 

Who is a Fartner. — A person who has no share in the 
profits of a business cannot be a partner, but any person 
who does share in the profits is presumed to be a partner 
in the business. Thus, Erasmus Carver and William 
Carver, ship agents, made an agreement with Giesler, 
also a ship agent, by which the Carvers were to carry on 
business at one port and Giesler at another. Each house 
was to do the utmost to persuade ship-owners whose 
ships used the other port to employ the other house. 
They were to share in agreed proportions the commis- 
sions earned and the profits made, but each house was to 
be answerable only for its own losses and its own acts, 
and not for those of the other house. Giesler incurred a 
debt in the business which he was unable to pay. In 
spite of the agreement that each house was to be liable 
only for its own losses, it was held that the Carvers and 
Giesler were really partners, and that the Carvers were 
answerable for the debt of Giesler. ^ 

The fact that a person shares in the profits of a firm 

1 Waugh v. Carver, 14 R. R. 845. 
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is, however, not conclusive evidence that he is a partner ; 
thus, a creditor may receive his debt by instalments out 
of the profits of a finn; or a servant or agent may be 
remunerated by a proportion of the profits ; or the widow 
or child of a deceased partner may receive a portion of 
the profits by way of annuity, without necessarily being 
a partner in the business. Also, where a person lends 
money to another engaged in business, on a contract by 
which the lender is to receive a rate of interest varying 
with the profits, or a share of the profits, such loan does 
not of itself make the lender a partner in the business, 
provided the contract is in writing signed by ali parties 
thereto. And a person who selís tHe goõd-wílí of a 
business may, as part of the price, continue to receive a 
portion of the profits without being necessarily a partner, 
But in eibher of these two last-mentioned cases, if the' 
person actually carrying on the business become bank- 
rupt, the person entitled to receive part of the profits can 
receive nothing out of the bankrupfs estate until ali the 
ordinary creditors of the bankrupt have been paid in full. 

It must in every case be a question of fact whether 
or not a person is, or is not, a partner in a business. If 
he shares in the profits of the business he is presumed to 
be a partner ; but he may show that although he shares 
in the profits he is not in fact a partner, When a person 
does not intend to be a partner, and when the business 
is not carried on for him, he is not a partner. But if a 
person holds himself out as a partner in a business, he 
is liable as if he were a partner to ány one who gives" 
credit to the firm in the belief that he is a partner. 

The question whether a person is a partner in a 
business is of great importance ; for each pa rtner is ; ' ^ms^ct 
liable for ali the debts of the firm incurred whiíe he is 
a partner. 
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A dormant partner is one who, although sharing in the 
profits, takes no part in the management of the business 
of the firm; whose name does not appear, and who is 
perhaps not actually known to be a partner. Such a 
çaxtner^s^ hpw^^^^ liable with other partnejgj^. 

A partner is not liable for debts incurred by the firm 
before he became a partner. Neither is a person who 
ceases to be a partner liable for debts contracted after he 
has left the firm. But when a person who has ceased to 
be a partner, or who never was a partner, allows others 
to believe that he is a partner, he is liable as if he were 
a partner to any one who gives the firm credit in that 
belief. A person who thus allows his name to be used 
as if he were a partner, when in fact he is not a partner, 
is called a nominal partner. 

Liability of Fartners. — The liability pf a partner is joint 
with ali the pther partners, not several.^ That is to say, 
a person who has given credit to a firm cannot pick out 
one member of that firm and sue him alone for his debt, 
he should sue the whole firm, But a single member of a 
firm, against which judgínent has been obtained, may be 
\ compelled out of his private property to satisfy the judg- 
{ ment ; for if the property of the firm is not sufficient to 
{ satisfy the firm's debts, each partner is liable for these debts 
to his last penny, When a partner dies his estate is 
severally liable for the debts of the firm, and his executors 
may be sued without joining the other partners. But a 
partner's private creditors are always ^ entitled to be paid 
out of his private property before creditors of the firm ; 
and creditors of the firm are entitled to be paid out of the 
firm's property before any partner*s private creditors are 
paid out of that partner's share in the firmas property. 

^ In Scotland each partner is severally liable as well as jointly. 
^ In Kngland and Ireland, not in Scotland. 
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Liability of the Firm. — The business of a íirm is gener- 
ally transacted by agents for the firm. The firm is the 
principal, and the question of the firm's liability for its 
agents* acts depends upon the general principies of the 
law of agency. Every part ner is an agent_jC)f jihe firm 
and of the other partners for the purpose of the business 
of the firm, and binds the firm and ali the other partners 
by every act committed within the scope of that business. 
A contract made by any partner, either with the authority 
of ali the other partners pr in the ordinary course of the 
firmas business, is binding upon the firm. But a contract 
made by a partner without his partner's authority, and 
outside the ordinary business of the firm, is not binding 
on the firm. Thus, where a partner in a firm of drapers 
without authority agrees to buy agricultural machinery 
in the firm*s name, the firm is not bound by the contract, 
as it is one outside the ordinary business of the firm ; but 
the firm is bound if that partner, although forbidden to 
do so by the other partners, buys linen in the firm*s name, 
for that is a transaction within the ordinary course of a 
draper*s business. Again, in the case of a trading firm it 
is within the course of the business to accept bills of 
exchange in the firm-name, but it is not so in the case P* ^ 
of non-trading firms. Hence a bill of exchange accêípted 
in the firm's name^^y a partner in a firm of metal-brokers, 
which is a trading business, is binding on the firm even 
though the parJíner was, in accepting the bill, acting 
without authorily or contrary to his agreement with his 
partners ; but a bill accepted in the firm's name without 
authority by a partner in a firm oiE solicitors, which is a 
nòn-trading business, does not bind the firm. 

It may be that, as between themselves, a certain partner 
has no authority to bind the other partners, but that fact 
does not affect a transaction between that partner and a 
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persoa who has no knowledge of the private arrangements 
between the members of the firm. I f , ho^ eyey , a partner 
make a contract outside the scope of his authority with a 
personvsiLO knows he is acting outside such scope, or with 
a person who does not know or believe him to be a partner, 
the firm is not liable on such contract. Where partners 
agree that any restriction shall be placed on the power of 
^^Q. h ^7. ^^y partner to bind the firm, no act done by that partner 

in contravention of such agreement is binding on the 
firm in favour of any person who has notice of the 
agreement. 

Belationship of Partners inter se.— Âs between them- 
selves, the relationship between partners depends on the 
agreement they make. An ag reement in writing for a 
partnership is called articles of partnershipi It is not 
necessary, bowever, that such agreement should be in 
writing; it may be made verbally or even implied from 
the conduct of the parties. The nature and value of the 
duties or interest of any partner may vary from those of 
any other partner to any extent. Thus, of two partners, 
one may find ali the capital and the other ali the skill ; or 
one may take three-quarters of the profits and the other 
only one-quarter ; or one may entirely control the business 
and the other may do nothing but receive his share in the 
profits. 

In the absence of agreement, however, ali partners are 
entitled to slíaré equally in the capital and ih the profits 
of the business, and alí baust contribute egually toward 
ÍEelòssès of thé firm; alsò, every partner has the right to 
take part in the management of the business and to inspect 
the books, but he is not entitled to any remuneration for 
his work. 

When any difiference arises as to ordinary matters 
connected with the business, the majority of the partners 



PABTIES TO GONTRACTS 61 

have the right to decide such difference ; but no ch ange 
can be made in the nature of the business, nor can any 
new parfcner be introduced, without the consent of ali the 
partners. No majority of the partners can expel a partner 
irom the íirm unless there was an express agreement 
between them that a majority should have such power. 

Bissolntion. — A partnership agreement sometimes pro- 
vides that the partnership shall continue for a fixed time, 
sometimes there is no such provision. Where no fixed 
time is agreed for the duration of the partnership it is 
called a partnership at will, and any partner may end 
such a partnership at any time on giving notice of his 
intention so to do to ali the other partners. Where a 
fixed time is agreed, the partnership is dissolved at the 
expiration of that time ; but if thé business is continued 
after that time without fresh agreement, the rights and 
duties of the partners continue as before, so far as is 
consistent with a partnership at will. If a partnership 
agreement is made for the purpose of carrying out a 
single undertaking, the partnership is dissolved by the 
completion of the undertaking. The death or bankruptcy 
of a partner also dissolves the partnership. 

Whether entered into for a fixed time or not, the Court 
may úpòh .the ápplícatíon of a partner decree a dissolution 
of the partnership whenever in the opinion of the Court 
sUcEnSissoIútiòn Is "necéssàry. In pa^ttictílár, dissolution 
may be decreed whenever any partner becomes insane ; 
when a partner, other than the partner asking for dis- 
solution, becomes in any other way permanently incapable 
of performing his part of the business, or is guilty of 
misconduct prejudicial to the business, or wilfully or 
persistently commits a breach of the partnership agree- 
ment, or so conducts himself that it is not reasonably 
practicable to carry on the business in partnership with 
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him ; or whenever the business can only be carried on at 
a loss. 

When a partnership is dissolved the first step is to 
realize the property of the firm and to pay the creditors. 
These are paid first out of any profits which have not 
been distributed, next out of capital, and if more is 
required each partner must contribute in the proportion 
in which he is entitled to share profits. When the outside 
creditors are satisfied, debts due from the firm to the 
partners individually must be paid, for a partner may 
himself be a creditor of his firm. Next in order, the 
partners are to be paid rateably what is due to each in 
respect of capital, and the remainder, if any, is divided 
amongst the partners in the proportion in which profits 
are divisible. 

Limited Partnerships. — By an Act of Parliament^ 
which came into operation on Ist January, 1908, a novel 
feature has been introduced into the law of partnership. 
A person may now, subject to certain conditions, become 
a partner in a firm with limited liability. He must con- 
tribute to the capital of the partnership a sum of money, 
and may become entitled to share in the profits of the 
business without being liable for the debts of the firm 
beyond that sum. Such a partner is called a " limited " 
partner, while the others or ordinary members are called 
"general" partners. A limited partnership must be 
registered, and there must be at least one general partner 
liable for ali the debts. A limited partner must take no 

E?'í!Í^.T7.^9it'®y®^j9 ÍK® .^^?1^®^®^.^.P^ the business of the 
firm, nor can he act as aeent of the firm. If he take any 
part in the management of the business he becomes 
liable as a general partner. The death, bankruptcy, or 

1 Limited Partnership Act, 1907. 
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lunacy of a limited partner does not cause dissolution of 
the partnership. 



GOBFOBATIONS 

A Corporation consists of a number of persons who 
form one body distinct from the individuais composing 
it; which body can own property, make contracts, sue, 
or be sued, as if it were a person. The members of a 
Corporation may continually change, but no change in 
the identity of the members affects the identity of the 
Corporation, which enjoys perpetuai succession, and the h«6/- 
existence of which is independent of the life of any of its 
members. 

A Corporation can only exist by the authority of the 
King, expressed in a^royal charter, or by letters-patent, 
or by the authority of Parliament.^ Some ancient cor- 
porâtions, however, are recognized as such although their 
origin is unknown. They are said to exist by prescription, 
and it is assumed that they were created in times long 
past by a charter which has been lost. Familiar examples 
of corporations are the Corporation of the City of London 
(or, more properly, the Lord Mayor, Aldermèn, and 
Commons of the City of London), the Bank of England, 
the British South African Corporation, the Great Western 
Eailway Company, Lloyd's Bank, Ltd. 

Every corporation has a common seal, and by comiçon 
.V. law a corporation can only bind itself by contract pro- v,.A6, 
vided the sealòf the corporation be afifixed to the contract. 
This rule has, however, become subject to numerous 
excegtions, and it is nqw well established that a corpora- 
tion may be bound without seal by the act of the duly 
authorized agents of the corporation in ali matters of 
small importance and frequent occurrence (such as the 
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appointment of inferior servants, etc), and also by ali 
contracts made in the ordinary course of the business of 
a trading corporation and incidental to the purpose for 
which such corporation exists. Thus, when a colliery 
company made a contract with an engineer for the pur- 
chase of pumping machinery for their mine, in an action 
for not delivering the machinery the engineer pleaded 
that there was no binding contract as there was no con- 
tract under the seal of the corporation. It was held, 
however, that the contract was binding, as it was one by 
a trading corporation entered into for a purpose for which 
the corporation existed.^ 

A corporation can only make contracts, or do any 
other act, through an agent; and the law as to the 
contracts of a corporation is to a great extent govemed 
by the law of agency, where the corporation" is the 
principal. When the corporation has been created by 
Act of Parliament or royal charter for a particular 
purpose, an agent of the corporation cannot have or 
be given by the corporation any authority to bind the 
corporation except in accordance with that purpose, 
as expressed respectively in such Act of Parliament or 
charter. 

Companies. — The most important class of corporations 
to mercantile persons are companies formed for the pur- 
pose of carrying on some trade or business. Cerfcain 
kinds of companies, such as railway companies, are almost 
invariably created by special Acts of Parliament, which 
define their powers and the nature and limits of their 
business. 

The greater number of companies, however, are formed 
under the powers of a group of general Acts called the 
Companies Acts.^ Under these Acts seven or more per- 

1 SíAíJlh oflreland Colliery Co, v. Waddle, L. R. 4, C. P. 617. 

2 The Companies Acts, lOCi k% lftQ7. /^Otf 
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sons may form themselves into a company for any lawful 
purpose by subscribing their names to a Memorandum of 5fit <«Uu3. 
Assoçiation and registering it. This memorandum mííst l \ 

contain, amongst other 4}bings, a statement of tbe objects \ • 

for whicb the company is formed, and wbether tbe liability \ • 

of the members is limited or otherwise. f f.w I^^-^Tt ^ ÃÍ ««►^r«i . ; , 

If the liability of members is unlimited, their liability 
is similar to that of partners in a ârm. 

In most cases, hoWever, their liability is limited. It -i<f J». c.^ 
may be limited in one of two ways — either by shares, or 
by guarantee. Where a company is limited by shares, 
no member is liable to contributo more' to the assets of 
the company than the nominal value of the shares which 
he has agreed to take ; and if the company be wound up, 
he cannot be called upon for more than the amount which 
remains unpaid on his shares. Where a company is 
. limited by guarantee, each member undertakes to contri- 
buto a certain sum to the assets of the company in case 
it is wound up, and is liable for no greater amount. The 
great majority of companies are limited by shares. 

Where a company is limited by shares, the Memo- 
randum pf Assoçiation may, and in the case of companies '^* «(^«wi . 
limited by guarantee or unlimited must, be accompanied 
by a document called the Articles of Assoçiation, which 
is signed by those who have signed the memorandum, 
and which contains regulations for the management of 
the affairs of the company. The Memorandum of Asso- 
çiation, and therefore the objects of a company and the 
nature of its business, cannot be altered, except by 
leave of the Court in certain particulars. 

Contracts of Companies. — When a contract is made for a ' 

company by its agent, which is outside the scope of the 

memorandum, such contract is said to be ultra vires, and 

is not binding upon the company, nor can the company : 
5 
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ratify any such contract. A company may, however, 
ratify a contract made by an agent outside the scope of 
his authority, provided it is one [witliin the scope of the 
Memorandum of Association. 

Any contract which, if made between private persons, 
would by law be required to be under seal, may be made 
on behalf of a company in writing under the common seal 
of the company. Any contract which, if made between 
private persons, would be by law required to be in 
writing signed by the parties to be charged therewith, 
may be made on behalf of the company in writing signed 
by any agent of the company having authority to make 
such contract; any contract which, if made between 
private persons, would be valid although made by word 
of mouth only, may be made by word of mouth on behalf 
of a company by any agent of the company having 
authority to make such contract ; and ali such contracts 
are binding upon the company as if the company were au 
individual, 

Companies contrasted with Firms. — The position of a 
member of a limited company differs in many important 
}».*'♦• respects from that of a partner in a firm. Partnership 
depends essentially on mutual confidence between the 
partners, and each partner is assumed to have equal rights 
with every other partner in relation to the business and its 
management. A member of a company, however, is in no 
relationship of confidence with other members, and has, as 
such, no right to interfere in the management of the busi- 
ness, which is conducted by certain members only, elected 
by the company, who are called directors. Again, a partner 
is so identified with his firm that the firm's debts are his 
í*€ ^. s-i. Ssí. 3ebts, and his liability for those debts is unlimited; but 
the limited company is a fictitious person quite separate 
from its members; its debts are not the debts of thè 
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members, and no member who has fulfiUed the contract f 

he made with the company when he agreed to take his \ k^ (».4r. 

shares is under any further liability to contribute to its \ 

assets. 

The Capital of a Company.— The capital of a company 
may consist either of stock or shares. If it consist of 
stock, any person may be the owner of any portion of the 
capital or stock to any nominal value. If it consist of 
shares, a share is indivisible, and a person can only own a> 
whole number of shares. Thus, if a company's capital 
were stock, a man might be the owner of £111 lis. 6cZ. 
worth of such stock according to its nominal value. But 
if the capital consisted of £10 shares, the nominal value 
of any shareholder's interest must be a múltiplo of £10, 
as he must be the owner of a whole number of shares. 

But although no one can in general be the owner of 
part of a share, several persons may jointly be the owners 
of a share. Any one who owns stock or shares in a com- 
pany is entitled to a document, given by the company, 
and called a stock or share certificate, certifying to the fact 
that he is the owner of so much stock or so many shares. 
The interest which any one has in the capital of a company 
can only be sold or conveyed to another by a deed called a 
transfer, When such a deed of^transfer has been executed 
by the party selling and the party buying, it is sent to the 
Office of the company along with the certificate given to 
the seller. The transaction is then registered in the books 
of the company, the buyer's name being inserted in those 
books instead of the seller^s name as the owner of the 
stock or shares transferred. The certificate given to the 
seller is cancelled, and a new certificate given to the 
buyer. On this registration of the transfer being com- 
pleted, the buyer becomes a shareholder in the company 
in the place of the seller. 
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The profits of the company arising from the trading 
transactions are payable periodically to the shareholders 
in ãccordance with the Articles of Association. Profits so 
paid are called the dividends. Such dividends are, of 
course, paid proportionally to the amount of capital, as 
represented by shares or stock, invested by each member 
in the company. 

• • • 

A/ ^» 4 Tk* Cv ou>H 1% A *Cor(*«t'oricU sole . 7le 4^tu^ U€ti«r 
^A^fcc*. The fAS« •>• ^*<* V«AV4Í, h^ *f j*A^^«i»««.r ^<^tv«i, 

h ^.(K,r«A.^ 5^^(.^ ^^^^ ^^o^t ^i. io«* ^í-*- ^a.»« t^ ji^^e.f^ , ei. c*— *,,«•*. 



PART V 

TERMINATION OF THE CONTRACT 
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The obligation under a contract may come to an end, 
(1) by mutual agreement between the parties; (2) by 
fulfilment of the obligation ; (3) by breach of the contract ; 
(4) by lapse of Jirne ; (5) by fulfilment becoming impos- 
sible ; (6) by operation of law. 

Mutual Agreement.— It*is clear that when parties have 
agreed to be bound by a contract, they may agree 
afterwards that éach shall be released from bis obligation. 
If each of two parties is by a contract bound to do 
something, the release of one is good consideration for 
the release by him of the other. And if one party agrees 
to release the other from his obligation in consideration 
of that other doing something dififerent from what he was 
bound to do by the contract, the obligation under the 
contract is at an end when the substituted duty has been 
performed. Thus, if A has lent B £100, and they agree 
that A shall release B from his obligation to repay the 
£100 on B handing over a certain picture to A, as soon 
as B has delivered the picture (whatever its value may be) '|>^ í^é 
he ceases to be under any obligation to pay the £100. f- 7^- 
But a promise to forgive a debt without consideration is \* %. 
not binding; nor is a promise to accept less than the 
amount which is due in satisfaction of the whole. For 

69 
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example, if A has lent B £100, and B has failed to repay 
the money at the time agreed, and if A then promises to 
forgive B the balance if he will repay £50 at once, this 
-í^t y 8 promise is not binding on A, for there is no consideration 
for it. The payment of the £50 by B is only a payment 
of money due under the contract, i,e, money which he 
was bound to pay irrespective of A's promise. Hence, B 
having paid the £50 may be sued for the balance of the 
debt in spite of A's promise. But if A were to agree to 
release B from the balance of the debt for a payment of 
£50 and a book worth a few shillings, or for a payment 
«''9' of £50 and a bill of exchange for the other £50, in either 
case B would be released, for he is doing something in 
consideration of A's promise which he was not bound to. 
do by the original contract. 

Performance. — When one party has fulfiUed his obliga- 
tion or performed his part of the contract it is obvious 
that his obligation under the contract has come to an end. 
It is important, however, that he should perform his part 
exactly, unless the other party has agreed to vary the 
nature of the performance. Thus, the sending of a 
cheque for the amount of a debt is not payment of the 
debt, unless the creditor agree to accept a cheque. 
In the absence of any such agreement a debt can only 
be lawfuUy discharged by the payment of cash. A 
debtor who makes a legal tender of the amount of his 
debt is discharged from his obligation whetber the 
creditor accepts the tender or not. To constitute a legal 
tender the exact sum due must be actually shown and 
offered to the creditor in such a way that he can take it 
if he chooses. Gpld çoín is legal tender by any^ one to 
a ny amou nt. Bank of England notes also are legal 
tender for sums of £5 and over by any one except the 
• Bank itself. Silver coin is only legal tender to the 
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amoiint of 40s., and bronze to the amoant of 12d. If A 
assert that B owes him £10, and B maintain that his debt i 
is only £8, and if B make to A a legal tender of £8, which | \ 
is refused, B is entitled to judgment in his favour in an ; \ 
action by A for the £10 if the Court determines that not : | 
more than £8 is due. But a defendant is not allowed to \ 
avail himself of the defence of tender without paying into 
Court the amount he alleges that he has tendered. The 
offer of a cheque may be equivalent to a tender if the 
creditor object only to the amount and does not object to 
the fact that payment is offered by cheque. 

Breach. — ^Where the obligation to perform his part of 
the contract by one party depends on the performance of 
his part by the other party, the first is free from his obli- 
gation if the second totally fail to perform his. part. ^«■«p^^*"'* 
Thus, when A agrees to buy goods from B, the obligation § 
of A to pay for the goods does not in general arise until 
B is ready to deliver the goods. And if B refuse to deliver 
the goods, A is discharged from his hability to pay for 
them. In such case the aggrieved party has a right of 
action against the other ^p recoyer damages from him for 
his breach of contract ; and if judgment is recovered for 
damages, the obligation of the defendant under the 
original contract has come to an end, and its place is taken 
by an obligation to obey the judgment. 

As a general jrulej.an action for damages for breach pf 
contract cannot be commenced until the time has passed at 
which the contract should have been performed ; but if one 
party puts it out of his power to do his part, or declares his 
intention not to do it, the other party may bring his action 
at once, aud need not wait for the time of performance to 
have passed. Thus De La Tour, in view of a projected 
trip on the Continent,]engaged the services of Hochster to 
accompany him as courier at £10 a month, the journey to 
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commence at a future specified date. Before that date 
arrived De La Tour informed Hochster that he had 
changed his mind and would not require him. Hochster 
thereupon, without waiting for the specified date to arrive, 
commenced an action against De La Tour for damages for 
breach of his contract to employ him. It was held that 
as De La Tour had definitely renounced his contract, the 
action had not been commenced too soon.^ 

When a partial breach of contract is committed, the 
other party cannot repudiate ali liability on the contract 
if he has taken thebenefit of part of the consideration for 
which he agreed. But whenever one party commits 
either a total or a partial breach of contract, the other 
party has a right to damages for such breach. The 
damages recoverabíe are such as are sufíicient to fairly 
compensate the other party for the loss he has suffered, 
provided that loss was the natural and direct consequence 
of the breach.2 

Lapse of Time. — When a person has a right to call 
upon another to fulfil an obligation, it is the policy of the 
law to require him to pursue his legal remedy without 
undue delay. The law discourages stale claims^ and 
insists upon a person who has a right of action bringing 
his action within a reasonable time, or not at ali. 

With regard to simple contracts, it is provided by the 
Statute of Limitations of James I.^ that an action shall 
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be commenced within six years of the cause of action or 

not at ali. When payment of a debt cannot be enforced 

••*♦»-.' 

1 Hochster v. De La Tour, 22 L. J. Q. B. 455. 

2 Seei?os^, pp. 117, 119, 169. 

3 21 James I. c. 16. This Act does not apply to Scotland. In 
that country there are many diflferent periods of limitation. Thus, 
on sale of goods or hire the period is five years ; on bills of exchange, 
six years ; and on guarantees, seven years. A claim of any sort is 
barred by the lapsc of forty years. 
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because of the lapse of time, the debt is said to be 
statuje-b^í^ Thus, if goods be bought on credit on Ist 
March, 1902, an action for tbe prioe rnust be begun on or 
before Ist March, 1908. Unless something has occurred 
to extend the time, an action begun after that date is too 
late, the seller of the goods cannot recover the price, and 
the debt of the buyer is said to be statute-barred. There 
is nothing in the statute which actually destroys the 
obligation, it is only the remedy which is barred or 
destroyed. But if the remedy or means of enforcing a 
right is withdrawn, clearly the right is of little value. 
The right, however, still exists, and the protection of the 
statute is only given to him who expressly claims it. 

Soveral important results follow from the fact that the tX 
right still exists. Thus, the exeçutor^ofJhje.^y.eat estate 
of a deceased man js justified j.n payijpig Jhe.3ta»tujte-barr.ed 
debts of the deceased. Again, if a debtor owe his creditor \i 
several distinct debts, some of which are statute-barred 
and others not, and if the debtor pav his ^creditor a sum 
of money on account generally of his liability, without \ 
inlimating that the payment is in respect of any particular 
debts, the creditor has a right to appropriate the^payment 
to the statute-barred or oldest debts. 

The six years begins to run from the date on which the 
creditor might have first brought his action. Thus, if 
goods be bought on credit on Ist March, 1902, under 
an agreement by which the buyer need not pay the price 
till Ist March, 1903, the seller cannot sue for the price 
until after Ist March, 1903. Therefore he has six years 
from that day in which to bring his action, and may 
begin such action at any time not later than Ist March, 
1909. 

But something may happen to stop the running out of 
the six .years and to cause a fresh period of six years 

TU ac*^ti cp^ sfêXF tO ^<^ ^^ ^-^*ij-.y£L^»rx,*^, e4 
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to start from that event, Thus, any payment of principal 
or interest revives the liability, and the six vears counts 
afresh from such payment. Therefore, if A lend B a sum 
of money at yearly interest, A*s right to recover his 
money by an action may continue for 50 years (or any 
length of time), provided B continues to pay his interest 
as it becomes due ; and A's remedy is never barred until 
six years have elapsed from the last occasion on which B 
paid either interest or something on account of the 
principal debt. 

If two persons are jointly liable for a debt^ payment by 
one, of éither principal or interest, may keep the liability 
alive as far as that one is concerned without affecting the 
protection given by the statute to the other.^ Thus, 
if_C_guarantee B's debt to A, and B continue to pay 
interest for over six years, A*s remedy against C may be 
barred, whilst his remedy against B is still available. If, 
however, it can be shown that a payment, though made 
by one of two joint debtors, was in fact made on behalf of 
both, the payment may keep alive the remedy against 
both. Although payment of part of the principal has the 
same effect as payment of interest in keeping the remedy 
alive, this is only so when a sum of money is paid on 
account of a larger sum admitted to be due. If A alleges 
that B owes him £100, and B only admits that he owes 
£60, a payment of the £60 by B is not a payment on 
account of the £100, and will not prevent B from claiming 
the benefit of the statute and resisting a claim for the 
£40 on the ground of lapse of time. 

Again, when the debtor gives to the creditor an 
acknowledgment of the debt in writing si^gned by him, the 
period of six years must begin to be reckoned again from 
the date of the acknowledgment. To have this effect the 

1 9 Geo. IV. c. 14, 19 & 20 Vict. c. 97, s. 14. , 
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acknowledgment must be of such a nature that it amounts 
to a promise to pay the debt. If a debtor writes to his 
creditor saying, " I admit I owe you the £100, but I can- 
not pay and will not pay," he acknowledges the debt m a 
sense, but such acknowledgment is not suflQcient to arrest 
the running out of the six years. To prevent the debt 
from being statute-barred, the writing must contain either 
an express or an implied promise to pay. Thus, when 
the debtor writes, '* Kindly give me till this day week to 
pay you,*' there is clearly an implied promise to pay by 
the day mentioned, -^^and the writing, if signed by the 
debtor, is a sufficient acknowledgment. 

If the writing contain a promise to pay on a condition, 
Q the writing is a sufficient acknowledgment if it can be 
proved thât the condition has been fulfilled. If such 
proof cannot be given the writing is not sufficient. Thus, 
where B writes to A to the effect that he will pay A his debt 
if C pays him (B) what C owes B, this writing is a promise 
by B to pay A on condition that C pays him. If , therefore, 
it can be shown that C has paid B, the writing may be a 
sufficient acknowledgment for the purpose of preventing 
A's remedy against B from being statute-barred ; but if C 
has not paid B, the writing is useless for that purpose. 

Where the debtor was out of the United Kingdom at > j, 7 1 
the time the contract was made the six years does 
not begin to run in his favour until he returns to the 
United^Kingdom. If, however, he has once retumed, the 
period begins to run on his arrival, and continues to run 
in spite of the faot that the debtor leaves the United 
Kingdom again after a very short stay. 

A covenant or contract under seal is barred by the lapse 
of twenty years.^ . " 

Impossibility. — A contract valid and binding when 

1 3 & 4 Will. IV. c, 42. 

U 2^^ w cu-^wjtt ^.«^e^' TU, ^^Ui Atvcw, OU ^cht 
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made may cease to be binding if it become absolutely 
impossible to fulfil it. When the performance of an 
agreement depends on the life or continued capacity of a 
party who undertakes personal service, or upon the 
continued existence of any person or thing, the agreement 
becomes void in case the party die or become incapable, 
or in case the person or thing ceases to exist. For 
example, if an artist agree to paint a picture, and die or 
become permanently blind before he has time to carry 
out his agreement, the agreement is void. Again, where 
Caldwell agreed to let a music-hall to Taylor for certain 
days for the purpose of Taylor giving public entertain- 
ments, and before the first of the days arrived the hall was 
bumt down so that the entertainments could not be given, 
it was held that the agreement was void, and Caldwell 
was not liable to pay Taylor damages for breach of 
contract.^ 

• In such a case it is considered to be an implied term of 
the agreement that it is not binding if performance become 
impossible before the agreement is broken by something 
which occurs without any default of the party whose 
performance has become impossible. 

But where a person has taken a house on lease, and the 
house is accidentally bumt down, he must go on paying 
rent as he has covenanted to do, although he is paying only 
for a burnt-out site, unless there is anything in the 
lease to relieve him from this obligation. 

If the performance of a promise become impossible by 
the act òr default of the person himself who makes the 
promise, he is not excused from liability. On the other 
hand, if performance becomes impossible by the act or 
default of the other party, the person who makes the 
promise is excused from performance, and has a right to 

1 Taylor v. Caldwell, 32 L. J. Q. B. 164. 
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reoover damages from fche other party for any loss he 
may suflfer from that party's default. 

Again, a contract may be good when made, but may 
cease to be binding if an Act of Parliament be passed 
which makes it impossible in law for a party to perform 
his obligation. For example, the owner of a house gave 
a lease of the house and covenanted with the tenant that 
no building should be erected upon a piece of adjoining 
land which also belonged to him. An Act of Parliament 
was passed which gave a railway company power to 
compulsorily take this piece of land and build a railway 
station upon it. This Act made it impossible for the 
landlord to observe his covenant, and it ceased to be 
binding upon him.i 

Operation of Law. — When a party to a contract is made 
a bankrupt and obtains a discharge, in most cases his 
liability under the contract is at an end. 

BANKRUPTCY 

A man who has not sufficient property to enable him to 
pay his debts is said to be insolvent. The old system of 
tt,j3L shutting up insolvent debtors in prison, merely because 
'«69. they could not pay, no longer exists. It is now the policy 
of the law to secure that the creditors of an insolvent 
should be treated equally, and paid their debts as far as 
possible out of whatever property of the debtor is available 
for the purpose ; and also to give the debtor the chance 
of making a fresh start as soon as the utmost amount 
possible has been paid, cancelling the unpaid debts. The 
bankruptcy laws have been enacted to carry out this 
policy.2 

^ Bailey v. De Crespigny^ L. R. 4, Q. B. 180. 

2 The law is contained in the Bankruptcy Act, 1883, and the 
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The Petítion. — Where it is required to put these laws 
in force the first step is the presenting of a petition to the 
Court to make the debtor a bankrupt. This petition may 
be presented either by the debtor himself or by a creditor. 
If it be presented by a creditor, two primary conditions 
must be JulfiUed. (1) The debtor mustbe indebted to the 
petitioner in the sum of £50 at the least. Two or more 
creditors, however, may join in the petition, if the total 
debts due to those creditors amount to £50. (2) That the 
debtor has committed an act of-bankruptcy within three 
months of the getitipn. 

" Acts of Bankruptcy. — A debtor commits an act of 
bankruptcy in each of the foUowing cases: (a) If he 
assign or convey his property to a trustee for tfieTbenefit 
of his creditors generally. Such a private arrangement 
is not uncommon. It can only bind creditors who are 
parties to the arrangement. A deed made for the purpose 
of carrying out stlch an arrangement, and purporting to 
convey the debtor's property to a trustee for the benefit 
of his creditors, is called a *' deed of arrangement." It is 
void unless registered in the. High Court. Any creditor 
refusing to be a party to such an arrangement may upset 
it by presenting a petition, unless the other creditors pay 
him to get rid of him. (6) If the debtor makes a fraudu- 
lent conveyance, gift, or transfer of any part of his 
/•• 84". property. Fra.uâulent means fraudulent in respect of the 
creditors . (c) If the debtor make any conveyance or 
transfer of any part of his property which would be void 
as a fraudulent preference. This subject will be dealt 
with later. (ã) If with intention to defeat or delay his 
creditors he ^èparts out of England, or being out of 



Amending Act of 1890. These Acts do. not apply to Scotland or 
Ireland. 
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England remains out of England, or departs from his 
dwelling^house or otherwise absents himself, or begins to 
keep house — i,e. to shut himself up or.conceal himself. 
Ali these matters, however, depend entirely on intention. 
A debtor does not commit an act of bankruptcy by going 
to Paris for a week's holiday; this act depends upon 
whether the debtor commits it with the intention of 
avoiding his creditors. (e) Where judgment has been 
obtained against the debtor*in any civil proceeding in the 
High Court and his goods are seized to satisfy the 
judgment, A perfectly solvent person may have a judg- 
ment given against him for the payment of a sum of 
money. If so, he probably pays the money with as little 
delay as possible. If he does not do so his goods may be 
seized in execution and sold to satisfy the judgment. 
AUowing his goods to be so seized constitutes this act of 
bankruptcy. (/Vlf he files in the Court a declaration 
that he is unaoie to pay his debts or presents a petition 
against himself. (g) Where the creditor has obtained a 
final judgment agálínst the debtor for a sum of money, 
and the debtor has not paid the money or secured or 
compounded for the payment of it \o "the satisfaction of 
the creditor, the creditor may serve him with a formal 
notice requiring him to satisfy the judgment debt. If he 
does not obey this notice within seven days from such 
notice being served upon him, or satisfy the Court that he 
has a claim against the creditor in excess of the amount, 
he has committed an act of bankruptcy. This notice is 
called a "bankruptcy notice.'* 

No person is subject to the bankruptcy law unless he 
is domiciled in England or has within a year before the 
presentation of the petition resided or had a place of 
business in England. 

The BeceivÍBg Order. — A copy of the creditor^s petition 
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must be served upon the debtor with an indication of the 
time at which it will be considered by the Court. When 
it comes before the Court for consideration the Court 
may reject the petition if not satisfied as to the necessary 
conditions. If so satisfied, the Court makes what is 
called a " receiving order." This order does not con- 
stitute the debtor a bankrupt, nor deprive him of the 
ownership of his property; but it deprives him of the 
control and possession of his property, and puts it under 
the directi®n of the Court until it is decided how it can 
be best dealt with for the benefit of the creditors. On 
the making of a receiving order an ofiScer of the Board of 
Trade called an " Offioial Eeceiver " assumes control of 
the debtor's property and temporarily acts as trustee for 
the creditors. 

The Offioial Eeceiver. — It at once beoomes the duty of 
the Ofificial Eeceiver to investigate the conduct of the 
the debtor and to report the result to the Board of Trade, 
and if the debtor be guilty of a criminal act to assist in 
his prosecution. He must manage the debtor*s property 
and business with regard to the interests of the creditors ; 
and so may have temporarily to arrange that the debtor's 
business should be carried on under his control. He must 
adverfcise the receiving order, the date of the first meeting 
of the creditors, and of the debtor's public examination. 
He must summon and preside at the first meeting of the 
creditors and report to them as to any proposal the debtor 
may have made with regard to settling his affairs. 

Within seven days of the receiving order the debtor 

must make out and submit to the Official Eeceiver a 

sworn statement of his affairs, showing particulars of his 

, ) debts and his assets and such other matters as the 

Ofificial Eeceiver requires. 

The Public Examination. — As sooil as convenient after 
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the snbmíssion of the statement of affairs the Court holds 
a sitting, at which' the debtor is publicly examined q<s to 
his conduct, the causes of his bankruptçy, the amount of 
bis assets, and so forth. He is bound to answer ali 
relevant questions on pain of imprisonment. 

Meetings of Creditors. — A first meeting of creditors is 
súmmoned for an early date after the receiying order. 
No person is entitled to vote as a creditor unless he has 
duly lodged a sworn proof of his debt. A debt is provable 
whether it be payable immediately or at a fui?dre time, 
whether it is certain or contingent; but demands in 
the nature of damages which have not been assessed 
cannot be proved until they have been assessed ; and 
debts contracted after the commencement of the bank- 
ruptcy are not provable. The debtor must attend at 
the first meeting and give the creditors any information 
they may require. The Official Eeceiver takes the chair 
and gives the meeting ali the information in his posses- 
sion. Other meetings are súmmoned in due course as 
required. 

Gomposition. — When a receiving order has been made, 

in the ordinary course the debtor is adjudicated a bank- 

rupt by the Court. But he is often prepared to make a 

composition with his creditors. Such cpmposition, or 

scheme of arrangement, is submitted to the creditors 

for their consideration ; and if they approve of it, it is 

submitted to the Court. The Court considers the 

suggested composition in the light of its possible benefit 

to the creditors. The OflQcial Eeceiver makes a report to 

the Court as to the details of the proposed composition 

and the debtor's conduct. If the debtor has been guilty 

of any criminal act in relation to the bankruptçy the 

Court cannot consent to the composition. In the case of 

other offences not criminal having been committed the 
6 
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Court will not apprové of a composition that secures to 
the creditors less than Is, Qd. in the £. Subject to these 
conditions the Court has discretion to allow or reject the 
proposed composition. It cannot take effect without the 
consent of the Court. If the composition is accepted and 
the terms of it are carried out, the debtor is released from 
h. 8ô. ali further claims by his creditors, except those from 
which a discharge in bankruptcy cannot release him.i 
If the composition having been accepted is not carried 
out as agreed, ,the Qourt may annul the composition and 
adjudge the debtor a bankrupt. 

Adjudication of Bankruptcy. — If no composition be 
accepted the creditors may resolve that the debtor be 
made^a bankrupt, and the Court will so adjudge him. 
If the creditors do not meet, or meet and pass no resolu- 
tion, the Court must adjudge the debtor a bankrupt. Ag 
soon as he is adiudeed a bankrupt ali his prpperty passes 
from him. veats in a trustee for the benefit of his creditors. 
^RÍ.Íã.-áíJÍI^l2te,J!Wingat.Jbft. If, however, it 

tums out for any reason that the debtor ought not to 
have been adjudged a bankrupt, or that his debts have 
been paid in fuU, the adjudication may be annulled. 
The commencement of the bankruptcy is the first act 
of bankruptcy within three months before the petition. 

The Trustee in Bankruptcy. — The creditors may appoint 
any fit person to be trustee of the property of the bankrupt. 
They may also appoint from among themselves a com- 
mittee of not more than five members, called a " committee 
of inspection," to supervise and assist the trustee in his 
duties. Sometimes the appointment of a trustee is left 
to this committee. Until a trustee is appointed the OfiScial 
Keceiver is the trustee. If no trustee is appointed by 
the creditors a trustee will be appointed by the Board of 

^ Seejposí, p. 88. 
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Trade. Any trustee, other than the Official Keceiver, 
must give security to the satisfaction of the Eoard of 
Trade for the proper carrying out of his duties. The 
Board may also refuse to sanction the appointment of 
any unfit person. The duties of the trustee are principally 
to reahze the property of the debtor, coUect ali monies 
due to him, and generally convert into money ali his 
estate; and then as far as possible to pay ali creditors 
equally pro rata acoording to their debts. In order to 
discharge these duties it is often necessary for the trustee 
to keep the debtor'8 business going ; for the good-will of 
his business may be of great value and capable of being \ 
disposed of for the benefit of the creditors. The trustee 
may also bring actions to reco ver debts due to the bank- 
rupt ; and ali rights of action in relation to the bankrupfs 
property or business pass to the trustee, who also may 
defend actions brought against the debtor. Purely 
j^sonal aptiofíg, . hQjy(eyer, such as j%n action ior datmages 
for personal injury, do not concern the trustee. The 
trustee is remunerated in such way as the creditors 
determine. If the creditors are not satisfied with the 
trustee they may remove him at a meeting specially 
called for the purpose. He may also be removed by 
the Board of Trade on the ground of misconduct or 
failure properly to perform his duties. The trustee must 
keep proper books, showing ali dealings with the property, 
and also the proceedings at meetings of creditors; and 
must also account to the Board of Trade for ali payments 
and receipts. 

Property divisible amongst Creditors. — Speaking gener- 
ally, ali property, including money, goods, land, and 
debts due to him, which the debtor owns at the com- 
mencement of the bankruptcy or acquires before his dis- 
charge is divisible among his creditors. But property 
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• . . . 

which he holds in trust for any other person is not 
divisible. Neither are the tools of his trade and the 
necessary wearing apparel and bedding of himself and 
family npt exceeding in ali £20 in value. Also in the 
case of debtors who carry on any trade or business it is 
enacted that goods which at the commencement of the 
bankruptcy are in the possession, order, or disposition of 
the bankrupt in his trade or business may be taken by 
the trustee, provided the bankrupt held them with the 
consent and permission of the true owner, and provided 
he held them under such circumstances that he was the 
reputed owner of them. This provision is aimed at a 
trader obtaining credit on the strength of being the 
owner of property of which he is really not the owner. 
For example, if a shopkeeper had a large stock in his 
shop, under such circumstances that persons in the 
trade wouid suppose him to be the owner of the stock, 
this stock could be taken by the trustee, even though in 
fact it did not belong to the shopkeeper, provided the 
true owner of the goods had allowed them to be so used 
by the shopkeeper. 

When a bankrupt is an officer in the Army or in the 
Navy, or is in the Civil Service of the Crown, the trustee 
receives for distribution among the creditors so much of 
the pay or salary of the bankrupt as the Court, with the 
consent of the Chief Ofi&cer of the department to which 
the bankrupt is attached, may direct. Where the bank- 
rupt is otherwise in receipt of a salary or income, or is 
entitled to a govemment pension, the Court may order 
such part as it thinks fit to be paid to the trustee for the 
benefit of the creditors. 

Where any of the debtor's property is of doubtful value, 
or is subject to charges, or is for any reason of an onerous 
nature, or where the bankrupt has made contracts likely 
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to be unprofitable, the trustee may disclaim suoh propertv. 
or contracts. If he does so any person injured by the dis- 
claimer may prove as a creditor to the extent of bis injury. 

Fraudnlent Preference. — No insolvent person should 
prefer one creditor to another. If such a person pay 
one creditor with the intention of giving him an unfair 
preference or advantage over the other creditors, and if 
he be adjudged a bankrupt on a petition presented within 
three montbs of such payment, the payment is void and 
the trustee can recover the money from the creditor. 
To constitute a fraudulent preference the payment to a 
creditor must be voluntary and with the intention of 
preferring him. If one creditor obtains payment at the 
expense of others merely because he is more active than 
the othQrs and puts stronger pressure uppn bis debtqr, 
that is not a fraudulent preference. Neither is a payment 
in the ordinary courseof business as a rule a case of 
fraudulent preference. 

Voluntary Settlements. — No man is entitled to be 
generous at the expense of bis creditors. Hence any 
settlement which a man may make on bis wife or cbildren, 
or other per sons, or any gift which he may make to them, 
is improper if it has the effect of depriving bis creditors 
of money they should have. Therefore it is provided 
that any such settlement or gift is void, and the trustee 
can recover the property, if the settler or donor become 
bankrupt within two years of the settlement or of the 
gift. It is void also if made within ten years, unless he 
can show that he was solvent when he made it. This 
does not apply to marriage settlements made before 
marriage, or to settlements made in good faith and for 
valuable consideration, or to settlements made on bis wife 
or cbildren of property which came to the settler in right 
of bis wife. 
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Preferred Creditors. — Certain creditors must be paid in 
fuU before other creditors are paid anything. Wages due 
to any clerk or servant in respect of services during four 
months before the receiving order not exceeding £50; 
wages of any labourer or workman for services rendered 
during two months before the receiving order not exceeding 
£25 ; and ali rates and taxes are preferential debts. These 
debts rank equally among themselves. 

The landlord also of the bankrupt may distrain for rent 
either before or after the commencement of the bank- 
ruptcy ; but if he distrain after, he can only do so for six 
months* rent accrued due prior to the adjudication, He 
may, however, prove for the balance in the bankruptcy. 

Secured Creditors. — Any creditorwho holds a mortgage, 
bill of sale, charge, or lien on the property of the debtor as 
a security for his debt is called a ** secured creditor." The 
bankruptcy does not interfere with his rights against the 
property, but he must choose which of several courses he 
A will take : (1) H ^ may rp at on hia aecurity ant^ not prnvft 

Ífor the debt at ali. (2) He may realize the security, and 
if it is not sufficient to pay his debt he may prove for the 

abalance with the other creditors. (3) He may put a value 
upon the security and prove for the deficiency. In this 
case,"1&owever, the trustee may redeem the security -by 
paying the creditor the value and taking it over for the 
benefit of the creditors ; also if the trustee be dissatisfied 
with the Value put on the security he may compel the 
creditor to realize it. The creditor may also at any time 
call upon the trustee to elect whether he will, or will not, 
redeem the security, or require it to be soli. (4) The 
Jf, creditor may surrender his security to the trustee and 
prove for the whole debt. This, of course, is only done 
where the security is of little or very doubtful value. 
Discharge of Bankrupt. — Á bankrupt may at any time 
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apply to the Court to be discharged. On the hearing of 
the application the Court considers a report as to the 
bankrupfs conduct and affairs, and may either grant or 
refuse an absolute order of discharge, or may suspend the 
order for a certain time, ormay grant it subject to certain 
conditions. H th eL^debtor is shown to have committed a 
criminal act in regard to his bankruptcy, he can, as a rule, 
never get a discharge. If he is shown to have committed 

an ofifence in relation to tho. bankruptcxnÇ!^- ^^.S^^^^^í^ê *^ 
a criminal offence the Court must either (1) refuse the 
discharge ; .or (2) suspend it for not less than two years.; 
or (3) suspend it until lOs. in the £ has been paid to the 
creditors ; or (4) require the bankrupt to consent to judg- 
ment being entered against him for the balance or part of 
the halahce of the debts not satisfíed at the date of the 
discharge, such sum to be paid out of his future earnings, 
or out of future acquired property in such manner as the 
Court may direct. 

Offences. — Among the offences not criminal referred to 
above are : faiíure to" pay í òs. In the £ unless the cir- 
cumstances show that the debtor was not justly to blame ; 
omission to keep proper business books; continuing to 
trade after knowing himself to be insolvent ; contracting 
debts which he could not reasonably have hoped to pay ; 
not satisfactorily accounting for any loss of assets ; having 
brought on his bankruptcy by rash and hazardous specu- 
lations, or by unjustifiable extravagance in living, or by 
gambling, or by culpable neglect of business. 

Amongst the criminal offences referred to may be 
mentioned : the concealment by the debtor of any part of 
his property to the value of £10 or upwards ; the conceal- 
ment of any debt due to him ; material omissions in his 
statement of affairs; destruction or falsiâcation of his 
books ; obtaining property on credit by f raud within f our 
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months before the petition which he has not paid for ; 
obtainÍDg credit after adjudication to the extent of £20 or 
upwards from any person without informing him that he 
is an undischarged bankrupt. 

Effect of Discharge. — A discharge in bankruptcy releases 

the debtor from ali his debts and liabilities, except from 

L «y-L any liability under a judgment against him in an action 

for seduction, or in any matrimonial suit, or under an 

affiliation order. 



I» 3^ 



«ffcAAÍ*, (ntf a Coito UMa(To»« m^ X as. iuma |«<VSo«*S t* d* •.■u. U4.l«««|«.( <xcC 
y*^**, Ta^íí** Ui»t«w a«r< ««r* eriM.t«iM . /t» /*?/ a 74*3«. tfví^v m«^ 



«oulkft »^ u»Rr«i«l A^A«f ítoo.1* i#»tv# >of Cu|«iC<ft4r^< é«. €«uo ^ /•< «cier 
U%(* itofaftir W*« ifJÍM^lm.mJí «••>««« tic aol' «rf«l/ MAS (r(i4«ú.«t; ImcIí( 
ti &r«Al( tt«4r ««^fTA*^ «• c« t» d«|pc4.«A €<« |>u4ríCir •/ Ç&s «v WaT**'. 

(*J Jt ««A. etlll*U.«i X«t OUi.^ it»A4« <i (««aÍí ftA fOfctÍA*^.»^ "ít 

i*, f^Af "»• Ta// VaíÍ fifcK c>tA/OdUci ít* fA.U- Uai- /aOa* CC4««#ií« v»wi 






"~í 




■ r ~ ^ 



-í«t 



/- •■ 9. 



PART VI 

SÂLE OF 600DS' 

A CONTBACT of salg of goods is one^by which the seller 
transfers or agrees to transfer the ownership of gaods to 
the buyer in consideration of a payment in monejr. The 
money consideration is called the pr[ce.. An agreement 
to transfer the ownership of goods in exchange for other 
goods is not sale but barter. The transfer of the owner- 
ship of goods without consideration is gift. The simple 
promise of a gift of goods not accompanied by delivery of 
the goods is not binding for want of consideration, and a 
mere intention to make a gift is ineflfectual. A gift ac- 
companied by physical delivery of the goods is effectual, 
and transfers the ownership ; and a gift by deed without h 17 - 

delivery is also effectual. 

The price is usually fixed by the contract, but it may 
be left to be fixed by the valuation of a third party, or in 
some other agreed way. When the price is left to be 
fixed by a third party, and he fail to make any valuation, 
the agreement is made void; but if in these circumstances 
the buyer has actually received the goods he must pay a 
reasonable price for them. When there is no agreement 
as to price the buyer must pay a reasonable price for the 

^ The law stated in this Part is almost entirely contained in the 
Sale of Goods Act, 1893, which fornis a code of the law on the 
Bubject. 
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goods. It is always a question of fact depending on the 
circumstances of each case what is a reasonable price. 
yf, When by the agreement between them the ownership 

of the goods is immediately transferred from the seller to 
the buyer the contract is called a sale; but when the 
transfer of the ownership is to take place at a future 
time, or subject to some condition to be subsequently 
fulfiUed, the contract is called an " agreement to sell.'* 
An agreement to sell becomes a sale when the time has 
elapsed, or when the condition has been fulfilled. The 
word "^goods" means ali tangible movable property 
except money. It includes growing crops, provided the 
crops are such as are planted and gathered in the year, as 
wheat or potatoes ; and also things attached to the land, 
as trees, which are agreed to be severed before sale and 
under the contract of sale.^ Share s in a company are 
not goods; a share being merely an in tangible right to 
participate in the profits of the company. If the goods 
are clearly identified and agreed upon at the time of the 
contract they are called " specific jgoods." If the seller 
has to manufacture the goods or to procure them, they are 
called " future goods." 

If a contract be made for the sale of specific goods, and 
at the time, without the seller' s knowledge, the goods 
have ceased to exist, the contract is voidr And when 
there is an agreement to sell specific goods, and sub- 
sequently without any fault on the part of eifcher buyer 
or seller the goods perish before the risk passes to the 
buyer, the agreement is void. 

^ Growing trees are part of the land and are not goods. There. 
fore a contract to sell growing trees, which are not to be cut down 
under the terms of the contract, is not a contract for the sale of 
goods. See ante^ p. 14. 

os ^ ^^ f f^^*s^'^ <,y. A A-*^ A*.«. 
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FOBMATION OF CONTBACT 

By the common law a contract of sale may bè made bv 
writing, or by word of mouth, or parfcly in writing and 
parfcly by word of mouth, or may be implied from the 
conduct of the parties.^ But it is provided by the Sale of 
jGloods Act, 1893, that a contract for the sale of any 
goods of the value of £10 or upwards shall not be en- 
forceable by action, unless the buyer shall accept part of 
the goods so sold, and actually receive the same, or giye 
something in earnest to bind the contract, or in part ;| 
payment, or unless some note or memorandum in writing » 
of the contract be made and signed bj the party to be • 
charged, or bis agent. in that behalf. The value is 
determined by the agreed price, and value and price for 
the purpose of this provision are the same. It will be 
seen that a contract for the sale of goods of the value of 
£10 or upwards differs from the five contracts dealt with 
by Section 4 of the Statute of Frauds 2 as to the conditions 
under which it is binding in an important respect. Those 
five contracts are not enforceable unless they are in 
writing; the first-mentioned contract is enforceable in 
three alternative sets of circumstances : (1) when the 
buyer accepts and receives the goods çr some of them, 
(2]rwhen the buyer makes any payment in respect of the 
purchase of the goods, or gives anything to the seller to 
bind the bargam, or (3) where a note or memorandum of 
the contract is made in writing, and signed by the party 
against whom it is desired to enforce the contract. There- 

^ This sentence states the law in Scotland whatever be the value 
or price of the goods, Nothing else in this subseotion applies to 
Scotland. 

2 See arde, p. 9. 
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fore no written contract need be proved where either (1) 
or (2) can be proved. 
/ Acceptance and Eeceipt. — The contract is binding in 

4«« ), 119.. the first place, whenever, having verbally made an agree- 

ment to buy goods for £10 or upwards, the buyer accepts 
and receives the goods or some of them. " A cc^^t " her e 
has a peculiar meaning, and is used in a sense different 
from that in which it is generally used in reference to the 
sale of goods. There is an acceptance within that peculiar 
meaning when the buyer does any act in relation to the 
goods which recognizes a pre-existing contract of sale; 
í. e. does any act in relation to the goods which he wouíd 
not do unless he recognized the fact that he had made a 
contract to buy the goods. Thus, Abbott verbally agreed 

4 

with Wolsey to sell him twenty tons of hay accordiug to 
a sample, a barge with the hay to be alongside Wolsey *s 
wharf by 21 st July. The barge was not alongside 
Wolsey's wharf by the 21st, and on 4th August Abbott 
sent a message to Wolsey asking whether he would 
accept the hay. Wolsey answered that he would if the 
barge was alongside his wharf by Sth August. The barge 
^. was alongside that day, and Wolsey went on board, 
took a sample of the hay, and after examining it said, 
" The hay is not to my sample, and I shall not have it." 
It was held that Wolsey 's act in taking the sample to see 
whether it corresponded with the other sample by which 
Ee had agreed to buy, was an act which recognized a pre- 
existing contract. Therefore there had been an " accept- 
ance sufiacient to enable Abbott to bring an action on 
the contract, i.e, sufficient to make it unnecessarv for 
Abbott to produce a contract in writing signed by Wolsey.^ 
It must be noticed that in this case there was clearlv no 
acceptance in the ordinary sense of the word which 

1 Ahhott V. WoU&y (1895), 2 Q. B. 97. 



SALE OF G00D8 



93 



iínplies a consent to receive. The aòceptance which pre- 
venis a. buyer from asserting that a contract is not bindíng 
against him for want of writing does not in any way 
prevent him from asserting that the goods are not in 
áccordance with his contract, and on that account reject- 
ing them. Aga in, when a person having verbally agreed 
to buy gpods for over £10, endeavoured to re-sell the 
ffopds, hís act in trying to re-sell was an act which he 
would nòt have done unless he recognized that he had a 
right to sell them, or, in other words, that he had previously 
made a contract to buy them ; therefore his act amounted 
to an acceptance sufiScient to make it unnecessary for the 
seller to produce a writing signed by the buyer in order 
to have a right to bring an action against the buyer» It 
is to be noticed that acceptance of a portion of the goods 
has the same effect as acceptance of the whole. Accept- 
. ance alone, however, is not sufficient ; the buyer must also 
^^ have actually received the goods, There is an actual 
receipii when the goods, or documents of title to the 
goods,^ are delivered to the buyer, or to any agent for 

him; or when the^goodj^^goifí. âêiijLeEiei for 

^ ^Q-ÇS^ort tpjihe.buyer. Whenever the goods are placed 
at the disposal of the buyer, so that the seller has no 
longer a lien upon them for the price, they have been 
received by the buyer. Also when the seller has by 
agreement with the buyer become merely the bailee or 
custodian of the goods for the buyer, there has been a 
receipt', although (as will be seen later ^) the seller in such 
circumstances may still retain his lien. Provided there 
is both acceptance and actual receipt, the acceptance may 
take place before, after, or at the same time as the receipt. 
Both acceptance and receipt may be entirely constructive. 
This is so when the seller by agreement with the buyer 
retains possession of the goods on behalf of the buyer 

^ Seeji>osí, p. 120. ^ See^osí, p. 113. 
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or his agent. For example: Elmore was a dealer in 
horses and also kept a livery stable. He had a pair of 
horses for sale which he offered to Stone for a certain 
price. Stone sent Elmore a verbal message that he 
would buy the horses, but that Elmore must keep them 
at livery for him, as he had at the time no stable or 
groom. On receipt of this message Elmore moved the 
horses from what he called his sale stable to his livery 
stable. Stone subsequently refused to pay for the horses, 
and Elmore brought an action against him for the price. 
Stone's defence to the action was that he had signed no 
contract in writing, nor done anything else to make a 
contract binding upon him. It was decided, however, 
that from the time of the removal of the horses Elmore 
held the horses not as owner but merely as Stone's agent 
or bailee, as any other livery stable-keeper might have 
done, and that the circumstances amounted in law to a 
sufficient acceptance and receipt to make it unnecessary 
for Elmore to prove a contract in writing signed by 
Stone.^ 
J . Payment. — In the second place, a verbal contract for 

the sale of goods of the value of £10 or more is enforceable 
if the buyer has paid any part of the price, or given 
anything to the seller by way of earnest to bind the 
bargain. To..,Batisíj: this. requirement some money must 
have actually passed from the buyer or the seller, or 
something must have actually been handed by the buyer 
to the seller with the object of creating a binding obligation 
between them. 

Therefore, if the buyer agree that a sum of money due 
to him from the seller shall be set off against the price 
of the goods there has been no part payment nor has 
anything been given which binds the bargain. But if the 

^ Elmore v. Stone, 1 Taunt. 458. „ > « • > 
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buyer on verbally agreeing to buy the goods were to hand 
the ring from his finger to the seller, for the seller to hold 
till the price was paid, there would be no need to prove 
any contract in writing. 
3 , Writing. — It is only where neither of the two foregoing 
sets of eircumstances exists that it is necessary to prove 
a contract in writing, signed by the party against whom 
it is desired to enforce it. It is, however, obviously 
advisable that every agreement for the sale of goods for 
a considerable price should be in writing. To satisfy the 
law the writing must satisfy the requirements explained 
before when considering the five contracts mentioned 
in Section 5 of the Statute of Frauds.^ Therefore ali 
particulars necessary to prove the transaction must appear 
in the writing. Such particulars are, however, very simple ; 
the requirements of the law are satisfied if the writing 
contain the name or a sufl5cient description of the seller, 
and also of the buyer ; a suffi cient degçription of the goods ; 
and the price. These particulars may be contained in 
one document, or in several connected documents. The , / . #. ^\ 
writing need not be signed by both parties, provided both 4 ^L 
are named and described. But if either party brings an 
action against the other on the contract, the plaintiff must 
produce a written contract signed by the defendant or his 
agent. 

It often happens that a buyer agrees to buy a number 
of things, no one of which is of the value of £10, but the 
total price of thQ things exceeds £10. In such a case it 
is not always easy to say whether the foregoing rules 
apply or not. If the purchase of each thing was a 
separate transaction, then each transaction is a distinct 
contract, and these rules have no application. But if the 
purchase of the things was one transaction, then the rules 

^ See ante, p. 10. 
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apply. Whether there is one transaction or more is a 
question of fact to be determined on the circumstances of 
each case. For example : Parker went to Baldey's shop 
and selected a large number of articíes which he agreed 
tò buy. The price of no single article amounted to £10, 
but the total bill carne to £70. The goods were to be 
sent to Parker by the shopkeeper. When the goods were 
sent to him Parker refused - to accept them, because 
Baldey refused to allow him the discount for cash which 
he demanded. Baldey accordingly sued Parker for breach 
of contract, and was met by the defence that an action 
could not be brought, as the goods hadnot j)ee n acce nted, 
nor had anything been paid for them, nor was there any 
written memorandum of the sale signed by Parker. This 
defence was successfui, as ít was held tliat it was ali one 
tráhsãctTòn, ànd whenever the contract either at the 
oommencement or the conclusion amounts to or exceeds 
the value of £10, it does not bind unless the rules are 
complied with.^ 

The rules apply equally whether the goods which are 
the subject of the contract are in existence at the time of 
the contract or not ; whether they are ready to be delivered 
or whether something has to be done to them to make 
them fit for delivery; whether they are to be delivered 
at once or at a future time. Thus, the rules apply to a 
contract to buy a motor-car for £500 to be specially built 
for the buyer. When built to bis order, if he refuse to 
accept the car no action can be successfully brought 
against him if neither acceptance nor payment can be 
proved, unless a written memorandum of the contract 
signed by him can be produced. 

It must be remembered that the foregoing rules only 
apph to contracts for the sale of eoods of the value of 

^ Baldey v. Parker, 2 B. and C. 37. 
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£10 or upwards, and that they are only rulesLas^.to the 
mqde^^roof of the contracta , Th^ agreernent itself rQçiy 
(as has been said) be expressed in any way. 

TEANSFEE OF OWNEESHIP ^^< Í»V ^í/^/^-^^^- 
Where there is a contract for the sale of specific goods _ /_. 
which are in a state to be immediately delivered, the 
ownership of the goods passes from the seller to the buyer 
as soon as the contract is made, unless there is any cpn- \ j».<^q^ 
trary intentipn. The contract is complete as soon as the 
price has been agreed. A contrary intention may be 
expressed, or may be implied from the conduct of the 
parties, or from the circumstances of the case. The fact 
that the time for payment or the time of delivery is post- 
poned is no evidence of any contrary intention. Thus, 
when A and B in writing agree that A shalL sell and B n 
shall buy for the sum of £50 a horse standing in A's.^' 
stable, as soon as the agreement is made the horse be- ,: 
comes the property of B, if nothing happens to show that ' 
it is the intention that the ownership shall not pass to B 
until some condition is fulfiUed. 

When the contract is for the sale of specific goods, —2 — 

which are not ready for delivery, but to which the seller 
has to do something in order to make them ready for 
delivery, the ownership does not pass to the buyer until 
the seller has done that which is necessary, and the buyer 
has notice that it is done. For example, when there is 
an agreement to buy a carriage which is to be painted 
by the seller before delivery, ^he buyer does not become ^'^^ l^ ''^' 
the owner of the carriage until the painting has been done, ^^^ f» ^<^^ ^ 
and he has notice of the fact. Again, when by the terms ^^^ i i «i n 6 
of the contract the seller has to convey the goods to the 
house of the buyer, the goods are not ready for delivery 
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until they have been carried to the buyer's house, and 
therefore the ownership of the goods does not pass to the 
buyer until they have been so carried. 
3 _ When there is a contract for the sale of specific goods 

which are in a state fit to be^elivered, but it is necessary 
in order to ascerfeain the priceíi for the seller to weigh, 
measure, test or do some other IKing to the goods^he 
ownership of the goods does not pass to the buyer until 
that thíng has been done, and the buyer has notice of the 
fact. For example, when there is a contract to sell ali 
the wheat loaded upon a certain ship at 305. a quarter, 
.the wheat remains the property of the seller until the 
wheat has been weighed and the buyer has notice of the 
result of the weighing. As soon as the buyer has this 
notice he is the owner. Again, when there is a contract 
to sell a quantity of whiskey at a price depending on the 
amount of alcohol in the liquor, the whiskey does not 
become the property of the buyer until it has been tested, 
and he has notice of the result. 
_ A _ Goods are often sent to a person on approval, or on 

trial, or on ** sale or retilrn." In this case the goods 
become the property of the buyer when he signiíies his 
approval or accejtance, or deals with the goods in a 
mánner which shows an intention of accepting them. If 
he keep the goods beyond the time fixed for the return of 
the goods, or beyond a reasonable time if no such time is 
fixed, the ownership of the goods has passed to the buyer, 
and he cannot return them. It must in ali cases depend 
on circumstances what is a reasonable time. In many 
trades rules as. to the return of goods sent by wholesale 
traders to retailers on sale or return are well established, 
and any transaction between such persons will be subject 
to such rules. Sometimes it is the rule that the owner- 
ship passes to the buyer on delivery, but that if he chooses 



-/e*' 1» ? "^ 



SALE OF aOODS 99 

to retum them within a certain time he has a right to do 
so, and on his exercising such right the ownership reverts 
to the seller. 

When there is a contract for the sale of tuteA^r^pods _ S^ 

by^desçi^jjtiQn, the ownership of such goods does not pass 
to the buyer until goods answering the description and 
fit for deUvery have been set aside or appropriated to the 
contract, and both buyer and seller have assented to the 
appropriation. Deliyering goods to % rail way cpmpany, 
or other carrier, in pursuance qi the., çontraat, is an appro- 
çriation of the goods by the seller, unless he reserves a 
right of disposal. He reserves . such.right when, by the 
terms of the contract, the buyer is not to become the 
owner until some condi tion has been fulfilled. For ex- 
ample, it may be agreed that the goods are not to become 
the property of the buyer unless he accepts a bill of 
exchange for the price; in such a case delivery to a 
carrier, or even to the buyer himself, would not make 
the buyer the owner of the goods. 

It must always be remembered that the general prin-i 
ciple is that the ownership passes when it is intended tof/ ^ * ^ 
pass, and that any rule is subject to this principie, and li ' 
liable to be displaced by proof of an intention not in'.- 
accordance with the rule, 

Eiflk. — The great importance çA fixing the time at which 
the buyer became the owner of the goods lies in the prin- 
cipie that, as a general rule, the goods are at any time 
at the risk of the person who is theri the owner. It is u 
generally im material who has the possession of the goods. 1 1 
For example, Baxter had a stack of hay standing on his ■' 
land which he agreed in writing on áth January to sell 
to Tarling for £145. By the terms of the agreement the 
hay was to be paid for on 4th February, and was not to 
be removed till paid for. On 20th January the hay was 
destroyed by an accidental fire, It was decided that, as 
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there was nothing for Baxter to do to the hay, Tarling 
had by the agreement become the owner of it, although 
'*' ^^' nothing had been paid and the hay never left Baxter's 
^' ^^' premises; therefore it was Tarling's hay which had been 
^' ' bumt, and he was bound to pay the £145 as agreed.^ 
Again, the risk is often not a physical one, but arising 
from a danger of quite a different character. When the 
trustee of a bankrupt takes possession of the bankrupfs 
property for the benefit of the creditors, he takes any 
goods of which the bankrupt is the owner. It may be 
that among these are goods which have never been paid 
for. In such a case the unpaid seller will only receive 
out of the bankrupfs estate a dividend along with other 
creditors, and has no right to the goods. Or the trustee 
may take possession of goods which have been paid for 
» '^7' but have not yet beconie the property of the buyer. For 
example, Morrice, a timber merchant, agreed to buy the 
trunks of certain trees from one Swift, on whose land the 
felled trees were lying, and actually paid the price. By 
the agreement Swift was to trim and cut off the tops of 
the trees, and convey the trunks to Morrice's yard. Be- 
fore Swift had severed the parts of the trees which had 
been bought he was made a bankrupt. Immediately 
Morrice heard of this he sent men and carts to Swiffs 
premises, who cut and carried off the trunks that had 
been paid for. It was held that Morrice had no right to 
do this, for the trunks had not become his property ; the 
contract being for the sale of specific goods, not ready for 
delivery, to which the seller had to do something to 
■;^f P'^7' make them ready for delivery, and the ownership of 

which, therefore, did not pass to the buyer till the seller 
hãd done what he had to do.^ But when delivery of 

1 Tarling v. Baxter, 6 B. and C. 360. 

2 Acraman v. Morrice, 19 L. J. C. P. 57. 



SALE OF GOODS 101 

goods is delayed by the fault of either the buyer or the 
seller, the goods are at the risk of the party in fault, as 
regards any loss which might not have occurred but for 
Buch default. 

It must always be remembered, however, that when || 
the seller retains the custody of goods, the ownership of ; ? ,f,. loo, 
which has passed to the buyer, the seller is bound to take . \^[ { /i, 
good care of the goods. And if the goods are injured 
by the negligence of the seller, he is answerable for the 
loss. 



) 



TRANSFEE OF TITLE 

As jb general rule a buyer does not acquire a good title 
to the goods — that is to say, does not become the owner 
of them — ^unless the seller was the owner of the goods^ or ^w^. 
acting under the owner's authority. Thus, if A without 
B's authority sells B's goods to C, C does not in general 
acquire a good title to the goods, and B can recover bis 
goods from C. There are, however, exceptions to this 
rule; for example, a landlord may levy a distress by 
seizing the goods of bis tenant for overdue rent, and may 
sell the goods, and the buyer may acquire a good title. 
Also, when a person buys goods in "market overt" he li 
acquires a good title to the goods, if he BuysíÊeín in good j % 
faith and without notice that the seller has no right to \ ? 
sell.^ " Market overt " means a regular and authorized j ^ 
market held in a certain place on certain fixed days. The | * 
term includes every shop in the city pf London, so far ij 
as regards the sale in that shop of goods displayed there \ ' 
for sale in the ordinary course of the business. Horses 
are an exception to the general rule; and the buyer of a 
horse in market overt does not acquire a good title to the 

^ The rales as to sale in market overt do not apply to Scotland. 
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> ■ horse if the seller's title is defective, unless certaín for- 

'i malities are complied with. From the general rule it 

' follows, that if a thief sell the stolen goods to an innocent 

; buyer in market overt, the buyer acquires a good title to 

the goods, and the real owner cannot recover them from 

\ him. But if the thief is caught and prosecuted and con- 

victed, the owner has a right to recover them from any 

; one whó has them, even though he bought them in market 

^. ■ overt. 

When a seller, who retains possession of goods the 
ownership of which has passed to the buyer, sells them 
to a second buyer, this second buyer acquires a good title 
to the goods if he actually receives possession of them in 
good faith and without notice of the first sale. Similarly, 
when a buyer takes possession of the goods with the con- 
sent of the seller, notwithstanding the fact that under 
the agreement the ownership has not yet passed to him, 
or that the seller retains certain rights over the goods, 
any re-sale made by the buyer gives an innocent second 
buyer without notice of the circumstances a good title 
to the goods. 

CONDITIONS AND WAEEANTIESi 



|?/ft3. 



!A ** condition '* in a contract for the sale of goods isa 
material term or provisiipn qí the.CQAtraQt^Jh^,.í&Ílii}:e 
p.^^^^, i I to observe which by^ pn^ pjtóy ..^^^feíl^s ^ the .pther to 
TÇiitreat the contract as repudiated, frees him from his 
obligation under it, and usually gives him a right of 






.]í' ^ In Scotland there is no distinction between a warranty and a 
condition, and the right of rejection is more extensive than in Eng- 
land or Ireland. Failure by the seller to perform any material part 
of the contract is, in Scotland, a breach of contract, which entitles 
the buyer at his option either to reject the goods (provided he does 
so within a reasonable time) or to sue for damages. 
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action for breach of contract against the parfcy in fault. 
ThuB when there is a contraot to sell a quantity of 
** EDglish wheat," it is a condition of the contract that 
the wheat to be delivered to the buyer shall be English ; 
and if some other sort of wheat is delivered, a condition 
of the contract is broken by the seller, the buyer may 
reject the goods and may sue the seller for damages for 
breach of the contract. Again, where a contract is made 
to sell 50 tons of pig-iron " to be delivered on board the 
ship Cleópatra at Victoria Dbcks on or beforé 15th 
March," it is a condition of the contract that the iron 
shall be delivered at the time agreed. If the iron be not 
delivered in time, the buyer will probably have a right 
to reject it altogether and to bring an action for damages 
for breach of the contract. It must be noticed that 
although a failure to deliver goods punctually at the time 
agreed is usually a breach of contract for which an action 
may be brought, failure to pay the price punctually at the 
time agreed is not usually such a breach. A buyer can 
often refuse to accept the goods- and sue for damages 
because of delay in delivering, but the seller cannot 
usually refuse to accept money and sue for damages 
because of delay in payment. In either case, however, a 
different intention may appear from the contract, and 
very often punctual delivery is not an essential part of 
the contract. 

A " warranty " is an agreement with reference to the 
goods sold, whifil3.4& irot j)art of the main purpo^e of the 
contract of sale, but coUateral to it. A breach of war- 
ranty by the seller does not entitle the buyer to rç^pct or 
return the good», but does give him a right to damag.es. 
A warranty is most frequently an undertaking that the 
goods have some quality. Such undertaking is given by 
the seller in consideration of the buyer agreeing to buy, 
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and to induce him to buy. A warranty is very different 
from amere representation as to tne quality of theeoods. 
A representation or statement as to the goods, even if' 
untrue, has no effect upon the contract unless it amount 
to fraud. If it amount to fraud the contract is voidable. 
k tòíJxM ^ warranty, howeyer, in no way depends upon honesty 
V, fô^. orTnowledge or belief ; for if a seller warrants his goods 
to have a certain quality he undertakes that they have 
that quality, whether he believes them to have the quality 
or not ; and if they have not got the quality, the seller 
will have to pay compensation to the buyer on that 
account quite irrespective of any question of fraud. The 
buyer has, however, no right to return or reject the goods 
because they are not of the warranted quality. For 
example, A sells a horse to B for £75, and warrants the 
horse to be sound. It turns out that the horse is not 
sound. B has no right to demand his money back and 
return the horse. He has, however, a riehtto damages 
àgãriTsTÃ "fornis breach of warranty ; and if he promptly 
re-sell the horse and get only £25 for it, he has a right to 
recover the difference between the price he paid for a 
sound horse and the amount he got by the sale of an 
unsound horse, i, e, £50. 

Whether a stipulation is a condition of the contract or 
a warranty depends on the interpretation of the contract ; 
and on such interpretation it depends whether a breach 
of the stipulation gives the buyer the ^rj^ht to rqject the 
goods and treat the contract as repudiated, or whether 
he has merely a claim for darqages ,ipr . the breach. 
Although, when a seller fails to fulfil a condition of the 
contract, the buyer has a right to assume that the seller 
has repudiated the contract, the buyer may if he choose 
waive the condition, or he ij^Htféat the b reach of t he 
condition as a breach of warranty. But when once the 
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buyer has accepted the goods, or when the ownership of 
specific goods faias passêcinio Mh». he bas no choíce, and 
Can only treat a breaçh . of condition as a breach of 
warranty, unless it be part of the contract that he may 
return or reject the goods. 

Implied Conditions and Warrantíes.—A condition or 
warranty is said to be implied when it is not expressed 
in words, but is tacitly understood and is binding upon 
the parties by law unless they express any inconsistent 
intention. 

Unless it be otherwise agreed, or there are circumstances 
showing a different intention, there is an implied condition 
that the seller has a right to sell. There is also an im- 
plied warranty by the seller that no one has any right to 
interfere with the buyer's quiet possession of the goods, 
or has any right over the goods which can be enforced i 
against the buyer. Although in nearly every case a seller * 
is considered in law as giving an implied undertaking 
that he has an absolute right to pass the ownership of the 
goods to the buyer, there may be circumstances in which 
such an undertaking is not necessarily implied. Thus 
although a shopkeeper as a rule gives such an undertaking, 
a pawnbroker who sells an article which is described as 
an unredeemed pledge does not give such an undertaking, 
for the manner in which the article came into the pos- 
session of the seller is often such that the seller cannot 
know whether the pawner had any right to it.^ 
' There is always an implied condition that goods which 
are sold by description shall correspond with the descrip- 
tion. Clearly, if goods are delivered which do not 
correspond with the description they are not the goods 
bargained for, and the buyer can reject th em. For 
example, an agreement to sell by description an oak table 

^ Morley v. AUenhorough, 3 Exch. 500. 
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would not be fulfiUed by the delivery of a mahogany 
table. And if the sale be by sample as well as by 
description, the goods must correspond with the descrip- 
tion as well as with the sample. Thus, if a contract be 
made to sell a quantity of " brandy equal in quality to 
sample," and spirits are delivered which are not in fact 
brandy, though they are equal in quality to] the sample, 
the seller has committed a breach of contract. 

i«\i líG , As a gene rajfflle a buyer is left to exercise his own 

judgment as to thâf quality of goods hè buys, and as to 
their fitness for tlae purpose for which he requires them. 
There is generalíy no implied warranty as to quaUty or 
^ ^ ^'^ fitness, and ttíe maxim caveat emptor (which may be 
i, 4^ translated, " je t every buyer look after himself ") appUes. 
Therefore the seller of a thing is in general uáder no legal 
liability if he keep silence and allow the^ buyer to buy a 
thing, which the seller knows has iiot/^ot the qualities 
which the buyer thinks it possesses/' If the seller does 
jiot in any way deceive the buyer. Or give any warranty 
or undertaking as to the thing, hiB is not responsible if the 
buyer deceive himself or is eptirely mistaken as to the 
thing. There are, however, ^ceptions to the general rule. 
Thus when a buyer either expressly or by implicatioh 

■ b.i^fr /, makes known to the seller the particular purpose for 

which he requires the goods, so as to show that he relies 

2 . on the seller 's skill and judgment, and the goods are of a 

^ kind which it is the seller's business to supply, there is an 

* implied condition that the goods shall be reasonably fit 

for the purpose. This rule applies equally whether the 

seller be himself the manufacturer of the goods or not. 

Thus, if a man buy a clock from a person, who sells clocks 

in the ordinary course of his business, the seller is clearly 

informed of the purpose for which the thing is required 

from the mere circumstances, and the ordinary buyer of 
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a clock obviously must rely to a large extent on the judg- ' k 3 o 

ment of the seller. Hence the seller is considered in íaw 1 

to have given an undertaking that the clock is reasonably 

fit for its purpose, i, e, that it will go and keep reasonable 

time. And if it will not go and keep reasonable time, the 

seller has broken a condition of the contract of sale, and 

is liable to an action for dam ages for breach of that 

condition. It must always be a question of fact, whether 

or not the thing is reasonably fit for the purpose for 

which it was sold. But if a person buy a clock at an 

auction sale being held in the house of a deceased person, 

there is no implied condition or warranty that the clock 

will go, the clock is not bought from a person whose busi- 

ness it is to sell clocks, and the buyer must look out for 

himself. Again, if a retailer of clocks buy a clock to sell 

again from a manufacturer of clocks, probably the retailer 

buys on his own judgment as an expert in clocks, and | 

does not rely on the judgment of the seller. In such | 

circumstances there may be no implied condition of fit: 

ness. When an article is sold under a patent or trade 

name (as Pears* Soap) there is no implied condition by 

the retailer as to its fitness for any purpose ; but there 

is an implied warranty that every mark, or trade-mark, 

or trade description applied to goods is a genuine mark 

and not a forgery.^ 

When goods are sold by description by a person who | 
deals in such goods, there is an implied condition on his } 
part that the goods shall be of merchantable quality, i. e, . 
that they shall be of such quality as to be capable of being 
re-sold in the market under the description. Thus, where 
a merchant agrees to buy from a cloth manufacturer a 
quantity of an article known in the trade as " Índigo blue 
cloth,'* it is an implied condition of the contract that the 
^ The Merchandise Marks Act, 1887, s. 17. 
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merchant shall be able to deal with the goods on the 
market as "Índigo blue cloth.*'i But if the buy^r h.^^ 
examined the goods there is no implied condition with 
► .Ifl6. regard to any dqfeçt which suçh examination ought tg 
reveal to the buyer. 

It must be noticed that an implied warranty or 
condition may be part of a contract even when there are 
express warranties or conditions, provided the implied 
are not inconsistent with the expressed. Also, the usage 
of a particular trade may cause certain conditions to be 
implied. 
íi-e^ U lo'; ^^^® by Sample. — Wh ere goods are sold bysample there 

is an implied condition that the bulk of the goods shall 
correspond in quality with the sample, and that the buyer 
shall hav.e a reasonable opporfcunity of comparing the 
bulk with the sample. There is also an implied condition 

. j that the goods shall not have any defect, rendering them 
r'^^- \ j unmerchantable, which is not apparent on an ordinary 

' ! reasonable examination of the sample. Thus, if whiskey 
were sold by sample which had been coloured with some 
tasteless stufif which rendered the whiskey unwholesome, 
such defect could not be discovered by the ordinary means 
of testing, i,e, by taste. This defect would be a breach of 
contract. 

PEBFOBMÂNCE OF THE CONTBACT 

Delivery of the goods and payment of the price are 
concurrent conditions unless otherwise agreed. The 
seller must be ready and willing to give possession of the 
goods to the buyer in exchange for the price ; the buyer 
must be ready and willing to pay the price in exchange 
for possession of the goods. It is, however, very common 

1 JoTies V. Pcvdgett, 24 Q, B. D. 650. 
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fór an agreem6nt to be made inconsistent with this 
general rule. Thus, in the case of an agreement to sell 
goods on credit, the seller must deliver the goods at once 
(or at the time agreed) without payment, and the buyer 
usually becomes the owner before payment. 
Placa of Delivery. — The place of delivery of eoods sold 

III» I I ■ L I II f III ""-- »«•■' ■" 

is the seller^s place of business or house, unless there be 
any agreement to the contrary. But if the contract be for 
the sale"of specific goods, which are to the knowledge of 
both parties in some other place, that place is the place 
of delivery. And when at the time of sale the goods are 
in the possessíon of a third person, there is no delivery to 
the buyer until such person admits that he holds the 
goods for the buyer. It is, however, a condition in very 
many contracts that the seller snall send the goods to 
the buyer or deliver th em at the buyer 's house or place 
of business. This condition may be express or implied, 
and is often implied merely from the nature of the 
transaction, or from the usual course of business between 
the parties. For example, when a householder in London 
agrees to buy five tons of house coal from a coal merchant, 
perhaps nothing is said as to the place of delivery ; but 
none the less it is a condition of the contract that the 
coal merchant shall deliver the coal at the buyer*s 
house ; for that is the almost universal usage, and the 
nature of the transaction is sufficient to show what the 
interition was. 

Time of Delivery. — If the seller undertake to send the 
goods to the buyer and no time is fixed for sending them, 
he must send them within a reasonable time. What is a 
reasonable time must depend on the circumstances of the 
case — as the nature of the goods, whether the seller has 
to do anything to the goods to fit them for delivery, the 
distance they have to be carried, etc. The expenso 
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of niaking goods fit for delivery must be borne by the 
Beller unless otherwise agreed. Delivery must be made 
at a reasonable bour, and tbe same applies to a demand 
for delivery by the buyer. For example, a seljer who has 
to deliver the goods at a piivate residence is not entitled 
to ring the béll at two o'clock in the moming and require 
the buyer to get out of bed and take the goods in. The 
refusal of the buyer in such circumstances could not be a 
refusal to accept delivery, nor in case of such refusal can 
the seller claim to have tendered delivery. 

Mode of Delivery. — The seller is bound to deliver to 
the buyer the quantity of the goods which he contracted 
to sell. If he deliver less than the agreed quantitoL-the 

^^IH.£í^y --íSiê?-. ífe^íí^ i but if he accept them lue xauat 
/ pay for them at the .afíçpad rate. If the seller deliver 

/. more than the agreed .q^iARtife*.^^^^ 
agreed quantity and reject the rest, or he may eithçr 

1.3, rejecr'5r accept the whole ; but if he accepts the whple 

hèmust]^y for them at the agreed r;9fte. Thus, where 

\ there is a contract to sell 1,000 Ibs. of tea at 25. a Ib., 

and the seller delivers 1,200 Ibs., the buyer may reject 

the whole, or accept 1,000 Ibs. and retum 200 Ibs., or if 

he choose he may keep the 1,200 Ibs. ; but if he choose to 

\ keep the whole he must pay for 1,200 Ibs. at 2s. a Ib. 

If the seller deliver the agreed goods mixed with other 

goods not included in the contract, the buyer may reject 

the whole, or accept the agreed goods and reject the olhers. 

A buyer need never accept the goods by instalments 

unless delivery by instalments is part of the agreexnent. 

When the agreement pro vides for delivery by instalments 

which are to be paid for separately, and either the seller 

makes default in the delivery of an instalment, or the 

buyer makes default in pàying for an instalment, it 

depends upon the facts of the case and the terms of the 
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contract whether the party in default has commítted such 
a breach of contract as justifíes the other party in 
repudiating the whole contract, or whether the contract 
stands so far as it has been carried out, althongh damages 
may have to be paid for the breach. For example, a 
contract is made for the sale of ÔOO tons 'of coal, to be 
delivered in five instalments of 100 tons each, payment 
to be made on the delivery of each instalment. Two 
instalments are made, and the seller fails to deliver 
the third. In the absence of agreement the buyer /< 
cannot return the 200 tons of coal he has accepted ^ 
or get back the price of them, but he probably has a 
right to recover damages from the seller for failing to 
deliver the other instalments. But suppose a contract J , 
is made to seil a machine which has to be made by the *■' 
seller and delivered in three separate pieces at stated 
periods, each piece to be paid for on delivery. If two 
pieces are delivered and paid for, and the seller fails to 
deliver the third, the buyer probably has the right to 
reject the two pieces delivered, recover the money he has 
paid, and obtain damages for the breach of contract ; for 
the two pieces of the machine are probably useless without 
the third piece. 

When the seller sends the goods tp the buyer by a 
carrier, delivery 1;o the caítier; "WhétBer*^chosen by the ^^^ l ^^ 
buyer or not, Í8^pj?esT(SeJ to be delivery to the buyer. 
But though the carrier is the agent of tíie buyer to receive 
the goods, he is not the agent of the buyer to accept the 
goods, for of course the carrier probably knows nothing 
of the terms of the contract. When delivering goods to 
a carrier (as to a railway or a shipping company), the 
seller is bound to make a proper and reasonable contract 
with the carrier on the buyer's behalf, having regard to 
the nature of the goods and other circumstances. Thus, 
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if the goods were easily damageable it might be imprope 
to send them at " owner's risk " without the consent of 
the buyer. Where such a proper contract is not made 
with the carrier, the buyer is justified in refusing to treat 
delivery to the carrier as delivery to him. If the goods 
have to be sent by sea, the seller.' should as a rule give 
such notice to the buyer as to enable him to insure, as by 
informing him by what ship and at what time the goods 
are being sent ; or else the seller should himself insure 
the goods on behalf of the buyer; otherwise in either 
case the goods are at the seller's risk during transit. 

When the seller agrees to deliver the goods at his own 
risk, this only applies to unusual injury. in transit*; for 
in spite of such agreement the buyer takes the risKof 
any deterioration which is unavoidable and necessarily 
caused by moving the goods. 
^< A.qa. Acceptance. — Whenever a buyer has a right to reject 

the goods, it may become an important question whether 
he has in fact accepted them and so waived his right to 
reject. " Acceptance ** here is used in a different sense 
from that in which it was used when dealing with the 
formation of the contract i; in the sense in which the 
word is now used, " acceptance " means consent tó receiye 
the ^oods in gerformance of the contract. The buyer is 
considered to have accepted when he intimates to the 
seller that he has accepted ; or whenever the goods have 
been delivered to him and he deals with the goods in a 
manner inconsistent with the ownership of the seller ; or 
when he retains the goods beyond a reasonable time 
without intimating to the seller that he rejects them. ,A 
buyer is entitled to a reasonable opportunity of examining 
the goods on delivery to see whether they are in accord- 
ance with the contract; and if he has not previously 

^ See ante^ p. 92, 
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examined them, he is not considered to have accepted 
them until he has had that opportunity. If the buyer is 
iustified ip rejeQtiDg the goods, and does reiect them, he 
need not return them : it is sufíicient for him to inform 
the seller that the goods are reiected. When the buyer 
wrongfuUy refuses on request to receive the goods within 
a reasonable time of such request he is liable to com- 
pensate the seller for any loss caused by such refusal, and 
to pay for the care and eustody of the goods ; but this 
does not affect the rights of the seller when the buyer 
refuses to accept at ali and repudiates the contract. 

BIQHTS OF THE SELLER 

A seller is said to be an " unpaid seller " when the 
whole price has not been paid or tendered, or when a 
cheque or bill of exchange is given by way of payment 
and is dishonoured. 

The Seller's Lien. — As a general rule, an unpaid seller 
who has not parted with the possession of the goods has 
a lien upon them for the price, whether the ownership of 
the goods has passed to the buyer or not. A lien is a 
right to retain possession of the goods until he is paid.^ 

O' • •■ -. I A ni ^. .. .-Miar • iM ii<i>-«.>. «.^^ . ... .«B.^ ..^ ..». .^j,t^,.^,^.„ ,w^t • mai iiiu i^n 

Of course this right does not as a rule exist when the 
seller has sold the goods upon predit ; but, even in that 
case, the seller has a lien if the goods are still in his ^^^ l ^ > 
hands when the time of credit has expired without pay- 
ment, or if the buyer become insolvent before the expira- 
tion of that period. The seller has this right of Hen in 
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case of insolvency of the buyer even when he has posses- 
sion of the goods as agent or bailee ^ for the buyer. For 
example, a tea merchant, who was also a warehouse- 

^ In Scotland the seller's lien is called his right of retention. 
2 The Scotch temi for bailee is ** custodier." 

8 
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man, sold a large quantity of tea, and agreed with the 
buyer to warehouse the tea till required. Part of the tea 
was withdrawn from the warehouse by the buyer from 
time to time as required. But when £1,200 worth of tea 
which had not been paid for was still held by the seller 
as warehouseman on behalf of the buyer, the buyer 
became insolvent. The trustee for the creditors of the 
buyer then demanded the delivery of the tea ; but it was 
held that the seller had a right to retain possession until 
he was paid, although he was holding the tea as agent 
for the buyer.i If the seller has already delivered part 
of ttie goods, he can, as a rule, stop further dealing 
and exerci se his lien upon the rest of the goods until 
payment. 

As soon as the seller has delivered the goods to a 
, ,, carrier to be carried to the buyer bis lien is eone. It is 
cuu^ uií-u'. ãlso gone as soon as either the buyer òr any agent for the 
buyer lawfully obtains possession of the goods. If an 
unpaid seller sue the buyer for the price, he may still 
exercise his lien, and even obtaining a judgrnent í.Qr.t]bLe 
price does nqt^^estíoy the hen unless the judgrnent is 
satisfied. 

Stoppage in transita. — Whenever a seller has, sold 

goods and has not been paidj whether the ownership of y 

\íj^4. the goods has passed to the buyer or.oot, the seller jjS 

long as the goods are in transit has a right to call upon 

the carrier to stop delivery and return the goods to the 

seller Jõr otlierwise deal with ibena), on learning of the 

insolvency of the buyer. This is called the right of 

> sto^^i^age til tra7isitu ; and for the existence of this right 

4<-e Cl I f C ' . two conditions are necessary : (a) that the transit of the 

f^ c^íc^fT». ^ " goods is not at an end, and (b) that the buyer is insolvent. 

' ' The transit begins the moment the goods are handed over 

^ Grice V. Richardsont 3 Ap. C. 319. 
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to a carrier for the purpose of being transported either 
by land or water to the buyer ; and it lasts until the goods 
have come into the hands of the buyer or any one who 
takes delivery as agent for the buyer. If the buyer or 
his agent obtain delivery of the goods before the 
appointed destination is reached, the transit is at an end. 
Also, when the fíoods reach their destination, ançl are, by 
a gre ement í)etween the buyer and the carrier^ warehoused 
or heídjfey, tliQ^cajcrier on behalf of , th^.hjftyer^&e., transit 
is at an end. In that case the goods are in the hands of 
the carrier, not as carrier but as agent for the buyer, and 
are therefore constructively in the possession of the 
buyer. If tender of delivery of the goods be made by 
the carrier to the buyer, and the buyer reject them, the 
transit still continues as long as the goods remain in the 
carrier^s hands, even if the seller refuse to take them 
back. When the carrier without lawful excuse refuses to 
deliver the goods to the buyer or his agentj the transit is 
at an end. If the carrier has delivered part of the goods 
before receiving notice to stop from the seller, he is, 
as a rule, bound to stop delivery of the remainder on 
receiving notice. The seller exercises his right usually 
by giving notice of his claim to the carrier, but if that be 
possible he may actually seize the goods. When notice 
is given, it may be given either to the person who actually 
is in possession of the goods or to his principal. For 
example, if the goods be on a railway truck, notice may 
be given to the station-master of a station where the 
truck happens to be, or to the railway company, his 
employers, But if notice be given to the company, it 
must be given in such circumstances that they have 
time, with reasonable diligence, to discover what point 
of the transit the goods have reached, and to give their 
servants or agents instructions to stop delivery. 
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If sufi&cient notice be given, and in spite of such notice 
the carrier deli ver the goodsl the carrier will be answ erab le 
for any loss which the seller may surfer in consequence. 
Wben tbe carrier has stopped delivery accor^ing to bis 
instructions, be must deal witb tbe goods as directed,by 
tbe seller, but tbe seller must bear ali expenses of return- 
ing tbe goods to bim or delivering tbem as otberwise 
ordered, Wben tbe seller bas regained possession of tbe 
stopped goods be bas tbe rigbt to retain tbem until be is 
paid. 

As a rule, tbe rigbt of an unpaid seller to a lien or to 
stop in transitu is not affected by any re-sale wbich tbe 
buyer may make witbout tbe assent of tbe seller ; bui^jf 
tbe buyer bas lawfully received a bill of lading or otber 
document of title to tbe goods, and be transfer tbat 
document to a person wbo takes it in good faitb and 
givés value íor it so tbat be becomes tbe buyer of tbe 
1 1 goods, tbe rigbt of tbe seller to a lien or tg stop in 
'■ ' transitu is gone. 

Wben an unpaid seller retains possession of tbe goods 
in exercise of bis rigbt of lien, or in virtue of baving 
stopped tbem in transit, tbe contract of sale is not at an 
end, and tbe buyer can claim delivery of tbe goods on 
tender of tbe price. But tbe seller is not bound to keep 
tbe goods for more tban a reasonable time. If tbe goods 
are of a perisbable nature be may re-sell tbem at once, and 
so avoid certain loss to every one concerned. If tbe goods 
are not of a perisbable nature be must give notice to tbe 
buyer of bis intention to re-sell, and allow tbe buyer a 
reasonable time after sucb notice in wbicb to find tbe 
money. If tbe buyer be unprepared witbin sucb time to 
pay for tbe goods, tben tbe seller may re-sell tbem, and 
recover from tbe buyer any loss be may bave sufifered 
tbrougb tbe buyer's breacb of contract. In any case, 
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when the seller re-sells the goods the second buyer gets 
a good title to tbe goods. 

Where it is a condition of the contract of sale that the 
seller may. re-sell in case the buyer make any default, 
and the buyer does make such default, and the seller does 
re-sell, the original contract is rescinded, but the seller 
may nevertheless have a right to damages against the 
buyer.i 

Action by Seller. — When by the contract the ownership 
of the goods has passed to the buyer, the seller may 
bring an action for the agreed price as soon as the buyer 
is in default in paying in the way agreed. This action he 
may bring although he is holding the goods in exercise of 
bis right of lien or has stopped the goods in transit. 
When by the contract the price of the goods is to be paid 
on a certain day irrespective of delivery, the seller can 
bring an action for the price if it be not paid on that day, 
whether the ownership has passed to the buyer or not, 
and whether goods have been appropriated to the contract 
or not.2 Whenever the buyer wrongfuUy refuses to accept 
and pay for the goods, he is liable to an action by the 
seller for damages for not accepting. Th e dam ages which 
can be recovered will be measured by the loss to the seller í-** |;> '7^ * 
which is the natural result in the ordinary çourse of,the 
buyer* s breach of contract. The damages must ai way s 
depend on the circumstances of the case, and no stricter 
rule can be stated. The amount recoverable is generally 
far short of th jg. piÍ£tQ^ÍQ£Íit.GQurge the seller has the goods, 

^ In Scotland a seller may by legal process attach the goods in his 
own possession, just as they might be attached in his possession by a 
third party, to abide the result of further proceedings. 

2 In Scotland a seller is entitled to recover interest on the price 
from the date on which it ought to have been paid, or from the date 
on which the goods were tendered and wrongfully rejected. There 
is no right to interest in England except by agreement. 
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and it would clearlv be uniast for him to hare both the 
goods and the price. The damages may, however, be 
quite as^great as the priçe if the seller cannot sell the 
goods to any other person. Thus, if a photographer make 
a set of photographs of a person who wrongfully refuses 
to accept them, probably no one else will buy the 
photographs, they are quite useless to the photographer, 
and he can recover from the buyer the fuU contract price 
of the goods. Again, where there is a contract for the 
sale of perishable goods and the buyer wrongfully refuses 
to accept the goods, they may decay and be useless before 
another buyer can, with reasonable diligence, be found. 
In this case the damages would probably be t he same as 
the price. When there is an available market for goods 
which the buyer has wrongfully refused to accept, the 
damages recoverable are presumed to be the difference 
between the contract price and the market price on the 
day when the goods ought to have been accepted. For 
example, a contract is made for 1,000 gallons of petroleum 
at 6|íí. a gallon, to be delivered on 20th June. On 
delivery being tendered on the agreed day, the buyer 
refuses to accept. Meanwhile, since the contract was 
made the market price of this pretroleum had fallen to 
^\à. a gallon, and at that price the seller re-sells the 1,000 
gallons. The seller is entitled to recover damages to the 
amount of 1,000 halfpennies, or £2 Is. 8á. In such cases, 
if the price has not altered, or has risen, the damages 
recoverable may be purely nominal, and practically the 
buyer is under no liability. 

When the ownership of the goods has not passed to 
the buyer, and the buyer wrongfully refuses to accept 
them, the seller has only a right to damages ; but when 
the ownership has passed, the seller may either sue for 
the price (if he be unpaid) or for damages, as he chooses. 
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EIQHTS OF THE BTJYEE 4^* |>''<^^ 

The buyer has a right to have the goods delivered to ' «fej^ci 
him as agreed or within a reasonable. tijue. If the seller ' 
wròhgfuUy fail or refuse so to deliver the goods, the buyer 
may bring an action against him for damages. The 
amount of such damages will be measured by the loss to 
the buyer which is the direct and natural result in the 
ordinary course of things of the seller*s breach of contract. 
Therefore ali the circumstances must be considered in 
each case in order to estimate the damages, and each case 
must depend on its own facts. 

If the buyer want the goods for a special purpose, i| 
which fact is not known to the seller, he cannot recover |? ^b^r^o. 
the damages he has suffered through not being able to j i ' 
carry out that purpose. But if the seller make the con- \% 
tract knowing that the goods are for a special purpose, l * 
and with this knowledge fail to deliver the goods, he is | 
liable to pay to the buyer damages for the loss he has | \ 
suffered through the goods not being delivered as agreed. v \ 

If the goods are goods for which there is an available ' ^ 
market, the buyer may buy other goods in the market. 
Then, if he have to pay more for the goods than the 
contract price, he cán recover as damages from the seller 
the difference between the contract price and the market 
price at the time when the goods should have been 
delivered. If the buyer can readily get goods in the 
market at a price not greater than the contract price, he 
probably has only a right to nominal damages against the 
seller ; but even in this case he may have a claim for any 
loss he has suffered by delay. 

The buyer also has a right to recover damages for 
breach of warranty by the seller, and such damages are 
meftsured by the loss naturally resulting from the breacb» 
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Where the contract is for the sale of specific goods 
which the seller refuses to deliver, the Court has power 
to order the actual goods sold to be delivered up to the 
buyer. This power, however, is very seldom exercised,i 
and when it is exercised, the goods usually consist of 
some unique article which cannot be obtained elsewhere, 
as, for instance, a picture by some well-known artist. 

DOCUMENTS OF TITLE 

In business it is customary in many cases to use certain 
YAT^- documents as proof of the possession of goods and of the 

right to dispose of goods. The possession of such a 
document is treated as possession of the goods ; and the 
goods may be sold and delivered by transferring the 
document for value to a buyer. The goods can be ob- 
tained by production of the document ; and the document 
can be transferred by mere delivery or by indorsement 
and delivery. Such documents are called " documenta of 
title" to the goods; and the regjjlar Jtransfer of such a 
document is symbolical of delivery of the eoods. 

A " dock warrant " is an example of such a document. 
When goods from aboard ship are landed, they may, 
instead of being carried away, be given into the custody 
of a dock company by the person who has a right to dis- 
pose of them. In return for the goods the dock company 
hands to the person depositing them a docunaent which 
describes the goods, acknowledges the receipt of them, 
and undertakes to deliver them to the order of the de- 
positor. This document is calleiA dock warrant. The 
person to whom it is given may sell the goods and give 
the buyer the right to have them handed over to him by 

^ That is, in England or Ireland ; it is exercised quite freely in 
Scotland, 
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the dock company by indorsing the dock warrant and 
handing it to the buyer. The dock company must deliver 
the goods to any person who produces the dock warrant 
so indorsed. 

Other examples of documents of title to goods are 
warehouse-keeper's certificates, which are similar in natnre 
to dock warrants, and bills of lading, which will be dealt 
with later.i In many cases such documents of title may 
be bought and sold or otherwise dealt with just as if they 
were the goods they represent. 

1 See p. 179. 
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PART VII 

NE60TIABLE INSTRUMENTS 

It has been already stated that, as a general rule, one 
^^^, 37 J,r party to a contract can only assign his rights under the 

contract to a third person, subject to any existing rights 
against him which the other party to the contract may 
have.^ Negotiable instruments, however, form exceptions 
to this general rule. 

A negotiable instrument is a document containing a 

contract, to the ownership of which document is attached 

ali rights under the contract. Whoever is in bo7ia fide 

possession of such a document is presumed to be the 

lawful owner of it, and therefore entitled to enforce. ali 

rights under the contract. The document, and with it ali 

rights under it, is transferred either by mere deUvery 

or by delivery accompanied by indorsement. And the 

|».i 5o. person who in^pod .faiiiJ^,taife:es it, takes it free from any 

rights which might be enforced against the person from 

^ isfr. whom he takes it, and free from any defect in the title of 

|> ■ / >^. - such person. 

An example of a negotiable instrument has already been 
-j** ^. /jo. given in a dock warrant.^ The simplest example possible 

is a Bank of England note. This is a promissory note 
issued by the Bank undertaking to pay a certain amount 
to the bearer. If a bank-note be stolen by a pick-pocket, 
and the thief go to a shop and buy an article and give the 

^ See anUf p. 38. ^ See ante, p. 120. 
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bank-note in payment, going away with the article bought 
and the change, the shopkeeper, who acts innocently, has 
a perfect right to the note, and to receive payment of it 
from the Bank. Other examples of negotiable instruments 
are dividend warrants, debentures payable to bearer, and 
Exchequer Bills. A bill of lading, also, has many of the 
qualities of a negotiable instrument. Bills of Exchange 
and Promissory Notes are, however, the best-known and 
most widely-used kinds of negotiable instruments. 



BILLS OF EXCHANGE' 

"A bill of exchange is an unconditional order in 
writing, addressed by one person (A) to another (B), signed 
by the person giving it (A), requiring the person to whom 
it is addressed (B) to pay on demand, or at a fixed or 
determinable future time, a sum certain in money to or to 
the order of a specified person (C), or to bearer." A 
document which does not satisfy this definition, or which 
orders anything to be done in addition to the payment of 
money, is not a bill of exchange. A bill of exchange 
payable on demand (e. g. a cheque) may be stamped with an 
adhesive penny stamp. Other- inland bills and promissory 
notes must be written on stamped paper, the stamp being 
impressed, and the value of the stamp depending on the 
amount for which the bill or note is drawn, i, e. the duty 
being ad valorem, The duty on foreign bills is payable by 
adhesive stamps affixed after they come into this country. 
An inland bill or note cannot be stamped after it is made. 

It will be noticed that there are three parties to a bill 
of exchange : (1) the person who addresses it to another, 

^ The law on Bills of Exchange, Cheques, and Promissory Notes 
is contained in the Bills of Exchange Act, 1882, which constitutes a 
code on the subject. 
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A, who is called the drawer ; (2) the person to whom it is 
addressed, B, who is called the dra;jvee, but who later in 
due course becomes the accepto/; and (3) the person, C, to 
whom A requires B to pay the sum of money mentioned, 
and who is called the paye e. Two of the parties may, 
however, be the same individual; thus, frequently the 
drawer and the payee are the same person. Again, two 
or more persons may jointly form a party. 

Here is an ordinary form of a bill of exchange — 

£100. London, Ibth January, 1908. 

.)(• ( STAMP j Three months after date pay to Mr. John 

Brown or order the sum of one hundred 
pounds for value received. 

WiLLiAM White. 
To Mr. EoBERT Green. ^ 

In the case of this bill William White is the drawer, 
Eobert Green is the drawee, and John Brown is the 
payee. It will be at once obvious that, as this bill stands, 
Bobert Green is under no Uability whatever upon it ; for 
the mere fact that William White makes a writing calling 
upon him to pay John Brown a sum of money cannot of 
itself make Eobert Green liable to pay John Brown that 
money. There is nothing to prevent any person from 
drawing a bill upon any other person, but such an act 
cannot of itself affect the rights of that other person, who 
may be in complete ignorance of the existence of the 
person drawing the bill upon him. If it is desired to 
make Eobert Green a responsible party to the bill, he 
fíii*-. must be asked to consent to become such a party, by 
assenting to the order of the drawer. This he does by 
" accepting " the bill, which acceptance is usually expressed 
àtek íx 13 ^y writing his name across the face of the bill with the 
' 1 1 word " accepted.*' His signature, however, across the 
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face of the bill has the same effect whether or not the 
word accepted is written. The bill then appears as in 
No. I. below. Other forms of bills of exchange are given 
in Nos. IT., III., and IV. 



No. I. 

( STAMP ) 



No. II. 




No. III. 

[ STAHP ] 



No. IV. 

STAMP 1 



£100. Londo7i, 16th January, 1908. 

Thr^ JÍionths after date pay to Mr. John 
Brown ^^rder the sum of one hundred 
pounds^o^ value received. 

^ WiLLiAM Whitb. 

To Mr. EoBEBT Green. 



4) 



£162.| ? L^c^ter, 20th November, 1907. 
Two Sn^^s after sight pay to Mr. 



Wa 




or order one hundred and . t** '*7' 



sixtí^-t^<^ ^U^lds for value received. 

^ Payne, Smith & Co. 

To Messrs. J. & T. Wilson & Co. 

£78. JSlittmgham, drd Fehruary, 1908. 

On-^H^nand pay Mr. Arthur Davis or 
order tíe<^um of seventy-eight pounds. 

X Thomas Bright. 

To Mr. Paul Hobbs. 



1. 

£345| -C >^- ^ ^eeds, Vòth March, 1908. 

Çiítjfed^soaft^r ^ight pay to my order 
the^TÍtnfloof* ^raa ^undred and forty-five 

Poi|l(^.^^|2.. ' 



^' s <§ ^ ^^ 



Henry Nash. 
To Messrs. Baker & Glyn. 



•X* ^** att<htm^tf C««^•r»elNe♦^ J, uuiic(«-vi«â<^ , Jf' u eu ^ol^ au St^Uh(ri(C, 
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Although these are the usual forms, no particular form 
is necesssiry. 

It is usual to state that the bill is for " value received/' 
but the omission of these words is immaterial. Every 
bill is presumed to have been given for value until the 
contrary is proved. Any consideration which is sufl&cient 
to support a simple contract is value for a bill. Also, any 
debt or liability already existing before the bill is drawn 
constitutes valuable consideration for the bill. 

The absence of a date does not invalidate a bill, and any 
holder may insert the true date where it is omitted ; nor 
does the absence of the address of the drawer in any way 
invalidate a bill. 

A bill is called an *'inland" bill which is both drawn 
and payable within the British Islands, i,e, the United 
Kingdom, the Isle of Man, and the Channel Islands. 
Every other bill is called a "foreign'* bill. 

A bill must be payable eíther on demand, as in No. III. 
(" at sight " or " on presentation " have the same meaning) ; 
or at a fixed future time, as in No. I. ; or at a determinable 
future time, as in No. II. In the last case the time is 
determined by reckoning from " sight," i, e. from the time 
when the bill is presented for acceptance. A bill may be 
payable at a fixed time after the happening of an event 
which is certain to happen, though the time of happening 
may be uncertain ; as, " Two months after my death pay,'* 
etc. But a bill cannot be made payable at a time con- 
tingent on the happening of an event which may never 
happen, e,g. thirty days after arrival of ship Arábia at 
Liverpool. 

A bill must be f or a " sum certain " in money. It is, 
however, none the less a sum certain because it is required 
to be paid with interest, or by stated instalments, or at 
an indicated rate of exchange. If the sum be expressed 
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in words and also iu figures, and there is a discrepancy 
between the two, the sum denoted by the words is the 
amount payable. 

Unless a bill be payable to bearer a payee must be 
named, or othérwise indicated with reasonable certainty. 
He may, however, be described by his ofiBce as " Pay to 
the' Secretary of the X Company or order." When the 
payee is a fictitious or a non-existing person the bill may 
be treated as payable to bearer. 

Acceptance. — As has been already stated, acceptance is 
expressed by the drawee writing his name, either with or 
without the word " accepted," on the face of the bill. 
The acceptance is a promise to pay money, and a promise 
to do anything else is not an acceptance. A bill may be U 
accepted before it is signed by the drawer, or when it is jj 
incomplete in some other way, or when it is overdue. 

The acceptance may be to pay at a particular place, as 
when the acceptor undertakes to pay at a certain bank 
(as in No. II., in which the bill is payable at Lloyd's Bank, 
Birmingham). 

An acceptance may be either (a) general, or (h) qualified. 
A general acceptance is one without any qualification 
which varies the effect of the bill, as the acceptances in 
No. I. and No. II. It is to be noticed that an acceptance 
to pay at a particular place, as in No. II., is a general 
acceptance unle ss the acceptance expressly state that the 
bill is to be paid at that place and only at that place. 

An acceptance is qualified which by its terms varies h '^.^^,0, 
the effect of the bill as drawn. This qualification may ji h''^4* 
be hcalf as when the bill is accepted payable only at a \^ 
certain place, as in No. IV. ; it may be conditionalf as ^* 
when the acceptor makes payment depend on some con- , 
dition, as " accepted payable on safe arrival of steamship 
Veniis *' ; it may be partial, that is, an acceptance to pay 
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part only of the amount for which the bill is drawn, as ín 
No. III. ; it may be a qualification in time^ as if in No. I. 
the acceptor were to write " accepted payable six months 
after date " ; or it may be a qualification through the 
bill having been drawn on several persons and some 
of them only accepting. The h older of a bi ll may re- 
fuse to take a qualified acceptance, and may treat the bill 
as dishonoured if he is unable to obtain an unqualified 
acceptance. 

A bill is drawn with the intention that the drawee 
shall become a party to it and shall eventually pay it. 
If a drawee refuse to accept a bill when presented to 
him for acceptance, he is said to dishonour it. And if 
an acceptor refuse to pay a bill which he has accepted 
when it is presented to him for payment, he has dis- 
honoured it. As a general rule a bill payable at a fixed 
^ime (as No. I.) need not be presented for acceptance till 
it is presented for payment. But when it is payable 
after sight (as No. II.) it must be presented for accept- 
ance in order to fix the maturity^ of the bill, for the 
time of payment depends on the date of acceptance or 
presentment. A bill must also be presented for acceptance 
when there is an express stipulation that it should be 
presented, also when it is drawn payable elsewhere than 
at the residence or place of business of the drawee. 
Where presentment for acceptance is not strictly neces- 
sary, it is none the less in most cases usual and prudent, 
for without acceptance the holder has not the security of 

b^ f 4 f 

the drawee^s credit. A bill payable after sight must be 
presented for acceptance within a reasonable time or else 
the drawer and indorsers may be discharged from any 
liability upon it. 

If a bill be drawn on more than one person who are 

1 ^QQpOSt, p. 132. 
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not partners, it must be presented for acceptance to each 
of them, unless one has aufchority to act for the others. 
Presentment for acceptance is excused when the drawee 
is d^ead, or a bankrupt, or a fíctitious person, or an infant ; 
also where after the exercise of ali reasonable steps to 
present the bill presentment cannot be effected, e,g, 
because the drawee cannot be found. 

If the drawee is dead, the bill may be presented to his 
executors or administrators ; and if he is bankrupt it 
may be presented to his trustee. When agreemeht or 

usage authorizes such a course presentment may be 
made through the post. 

Negotiation. — When a bill is drawn and accepted, or 
sometimes when it is only drawn and has not yet been 
presented for acceptance, it is in the usual course handed 
to the payee. 

A bill may be drawn payable " to A B/' or " to A B 
or order," or " to bearer," or " to A B or bearer." If a 
bill is drawn payable " to A B," the effect is the same as 
if it had been drawn ** to A B or order " or " to the order 
of A B." The payee, or any one to whom the bill is 
indorsed who is in possession of it, or the bearer of the 
bill, is called the holder of the bill. 

A bill is negotiated when it is transferred from one 
^erson to another in such a manner as to constitute the ^cr |*.iaO' 
person to whom it is transferred the holder of the bill. 
If it is payable to bearer it is negotiated merely by 
•X delivery, If it is payable to order it is negotiated by 
the holder indorsing it and then delivering it. The in- 
dorsement consists of the name of the holder written on 
the back of the bill. 

When a bill is payable **to A B or order," and is 
indorsed by A B and delivered to C D, it is then pay- 
able to bearer, and C D can negotiate it by mere delivery 
9 
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without further indorsement. An indorsement cannot 
1 h '*?' 11 be partial, L e, cannot transfer a part only of the amount 
r : payable by the bill. 

An indorsement cpnsisting of the name of the,inçlorser 
pnly without any accompanying wprds is called an in- 
dorsement in blank. If the indorser specifies the person 
to whom the bill is payable — as when A B the holder 
indorses, " Pay C D-or order, A B " — the indorsement is 
said to be special. In this case C D must indorse the 
bill in order to negotiate it. As soon as C D has in- 
dorsed it by his signature merely, the bill is again 
indorsed in blank, and can be negotiated by a holder 
subsequent to C D by mere delivery as payable to 
bearer. When a bill has been indorsed in blank, any 
holder may specially indorse it by writing above the 
indorser*s signature a direction to pay the bill to any 
named person. 

The further negotiation of a bill may be prohibited by 

')' a restrictive indorsement, as " Pay E F only," or " Pay 

E F for the account of X Y," or *' Pay E F or order 

for collection." In such cases E F must not further 

negotiate the bill. 

^ i±±. ,1 A holder in due course of a bill is one who has taken 

I» '^9- /, i the bill under the folio wing condition : (1) that it was 

bfcf %^(^'^\ complete and regular on the face of it; (2) that he took it 

» s jíicTi^ ' before it was overdue, and without notice (if such was the 

fact) that it had been dishonoured; (3) that he took it in 
good faith and for value, and^without notice of any defect 
^* in the title to it of the person from whom he took it. 

The holder of a bill may sue upon the bill in his 

own name. If he is .jL..hQlder in due_CQui:s^^h§ holds.the 

u bill free from any defect of title pf the person from. whQm. 

'{ ■ he took the bill pr a,ny party. ta ttie ^bilL If the holder is 

■ not a holder in due course he has no better right to enforce 



> 
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the bill than the persoa from whom he todk it. For 

example,! A accepts a bill drawn by B and payable to B 

or order fòr the price of goods bought by sample from Biny^^. 

The goods when tendered are found to be not according 

to sample, and accordingly rejected by A. In these 

circumstances B cannot recover the amount of the bill 

from A, for the consideration for which the bill was given k /3 7fK«r«) 

has failed. But if B indorses the bill to C, who gives 

value for it and in good faith before it is overdue, knowing 

nothing of the facts, C is a holder in due course and hs,s 

the right to compel A to pay the amount of the bill. On 

the òther hand, if when B indorses the bill to him, C 

knows ali the facts, C becomes a' holder, but not a holder 

in due course, for he has notice of the defect in B's title 

to the bill. Therefore C has in this case no better right 

to enforce payment againsjj A than B had. Again, suppose 

D to be the holder of a bill which is overdue, and 

he negotiate it to E. As E takes the bill after it is 

overdue he is not the holder in due course, and can have 

no better right to enforce payment of the bill than D had. 

So that if D had a right to enforce payment E has as 

good a right ; but if D had no right E has no right. 

The date shows whether a bill is overdue or not, except 
in the case of bills payable on demand. A bill payable fi. f ia . 
on demand is deemed to be overdue when it has been in 
circulation for an unreasonable time. 

Where a bill which is not overdue has been already 
dishonoured, that fact does not affect the rights of any 
person who hona fide takes the bill without notice of the 
dishonour ; but no one who takes the bill with notice of 
the dishonour can become a holder in due course. 

A forged signature has no value ; and no one can obtain \^ 
a right to retain a bill or j;ivg>.a disçharge „for it, or enforce H 
payment of it through such forged signature. Thus, when ii 
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a bill payable to order is stolen from the payee and 
negotiated by the thief, who forges the payee's signature, 
the indorsee acquires no rights in the bill. But when the 
signature of the drawer is forged, the acceptor is not able 
to set up this forgery against an innocent holder, for he is 
not allowed to deny the genuineness of thesjgnature of 
, , _ , the drawer to a bill which be has accepted. 
r ^ a» 5 i Payment. — The holder of a bill who desires to be paid 

the amount of the bill miist duly present the^bill for 
payment to the acceptor. If he fail to do this the drawer 
and indçísers jirOj, ^ls .ai jrule^ disçharged f rom liability^ 
When the bill is payable on demand presentment must be 
made within a reasonable time after its issue in order to 
make the drawer liable, and within a reasonable time after 
indorsement to make an indorser liable. The bill when not 
payable on deflaand must be presented on the day on which 
ifc matures or falis due. The day is ascertained by adding 
three days, called " days of grace/' to the time of payment 
as fixed by the bill, and the bill is due and payable on the 
last day of grace. If that day falis on Sunday, Christmas 
' I Day, Good Friday, or any day appointed by Eoyal Pro- 
clamation as a public feast or thanksgiving day, the bill is 
due and payable on the preceding business day. If the 
last day of grace falis on one of the four regular bank 
holidays )r if the last day of grace is a Sunday and the 
second day a bank holiday, the bill is due and payable on 
the succeeding business day. In reckoning time the day 
from which the time is to run is not counted, but the day 
of payment is counted. Thus, where a bill payable three 
months after sight is accepted on Ist March, it is pay- 
able on áth June. "Month" always means calendar 
month. 

Presentment for payment must be made at the proper 
place, at a reasonable hour, to the person who is bound 
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or authorized to pay, and by or on behalf of a person 
entitled to payment. 

When a place of payment is specified in the bill, that 
is the proper place for presentment. When no place of 
pàyment is specified, but the address of the acceptor is 
given, that address is the proper place of payment. In 
other cases the bill should be présented at the acceptor's 
place of business if known, or if not known at his residence ; 
and failing either place to him personally wherever he 
can be found, or at his last-known place of business or 
residence. If the bill is présented at its proper place, but 
after reasonable diligence the acceptor cannot be found, 
no further presentment is required. A presentment by 
post is sufficient if that course is authorized, either by 
agreement or by usage in the trade or business in which 
the parties are concerned, or in the previous course of 
business between the parties themselves. 

Delay in presentment for payment is excused when the 
delay is not due to default or negligence on the holder*s 
part. Presentment for payment is dispensed with : (a) /, 
when after the exertjise of ali reasonable diligence it \ 
cannot be efifected ; (ò) when the drawee is a fictitious \ ^ « 
person ; (c) as regards the drawer, where the drawee or | ^ • 
acceptor was under no obligation to thé drawer to accept i 
or pay the bill, and the drawer had no reason to believe I 
that it would be paid if présented; {ã) as regards an li^ 
indorser, when the bill was accepted or drawn for his i 
accommodation, and he has no reason to expect the bill to i 
be paid if présented ; (e) by waiver of presentment either ' a" 
express or implied. 

Liability of Acceptor. — y.he acceptor of a bill is the 
party who is primarily liable upon it. Obviously on the 
face of the contract it is he who is intended to pay the 
amount mentioned in it. By the act of accepting, the 
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acceptor undertakes to pay the bill according to the tenor 
of his acceptance. Hence if he give a qualified acceptance 
hô is only bound to pay subject to the qualification. 

By accepting the acceptor acknowledges the existence 
of the drawer, the genuineness of his signature, and his 
capacity and authority to draw the bill ; and he cannot 
afterwards deny these things. He also admits the ex- 

3^ istence and capacity of the payee, but not the genuineness 

'^ of his iadorsement. 



»<••.»»•* . _ 



As soon as the acceptor has dishonoured the bill by 
Ht\^^k. refusing to pay it, he may be sued upon it. As against a 
holder in due course the acceptor can seldom have a 
defence to an action for the amount for which he accepted 
|> /sa the bill except in the case of forgery. As against any 
other holder he may have a good defence. If he has 
accepted the bill without consideration, that fact is no 
defence as against a holder in due course who has given 
value for the bill to some previous holder ; and it makes 
no difference that the holder in due course knew that the 
acceptor received no consideration. If, however, he accept 
a bill without consideration, that fact is a good defence to 
an action by a payee who gave no consideration, or by a 
holder who took the bill from such payee without giving 
consideration for it. Again, suppose A has accepted a 
bill, drawn by and payable to the order of B, for the price 
of goods which B has failed to deliver. Here A has 
probably a good defence on the bill if he is sued upon 
it by B because he accepted the bill for the price of goods 
which B has not delivered, But if B negotiate the bill 
for value to C, who takes it hona fide without know- 
ledge of the facts so as to be a holder in due course, A 
has no defence a^in^t,ap,p,ctjpn^bj_C. 

Liabílíty of Drawer and Indorser. — By drawing a bill 
the drawer engages that on due presentment it shall be 
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accepted and paid, and that if ifc be dishonoured he will 
compensate the holder or any indorser who is compelled 
to pay ifc. The indorser of a bill is in a similar posifcion 
to the drawer, and engages to compensate the holder or 
any indorser subsequent to him who has been compelled 
to pay the bill. Neither drawer nor indorser is liable until 
tí^e bill is dishonoured, as by his contract each undertakes 
liability only in case the acceptor make default. As a 
consequence neither of them is liable unless and until he 
is given due notice of dishonour, 

Notice of Dishonour. — If notice of dishonour is not» 
given within a reasonable time of the dishonour to the 
drawer and indorsers, the drawer and any indorser not 
receiving such notice is discharged from liability. If a 
bill is dishonoured by acceptance being refused, and 
notice of this dishonour is given, it is not necessary 
subsequently to give notice of dishonour by refusal of the 
drawee to pay. 

Notice of dishonour need not be given in writing, or in 
any particular form ; the mere return of a dishonoured 
bill to the drawer is a sufiBcientoiotice. Notice of dis- 
honour must be given nrompfcly ; thus, where the holder 
of the bill resides in the same town as the drawer, the 
holder should give notice so as to reach the drawer some 
time on the day after the dishonour at the latest ; when 
they reside in different towns, notice should be given by 
the firsfc convenient post after the day of dishonour. 
Where notice of dishonour is not given within a reason- 
able time the holder of the bill loses ali his remedies 
against the drawer and indorsers. Delay, however, may 
be excused when the. delay is caused by circumstances 
outside the control of the holder, e,g, mistakes of the 
post office. 

Notice of dishonour to the drawer is dispensed with 



it^ f>. 



/33. 



i^e £r«(ou> 



'í<-t a. 



CtoVÇ 



1« 



w,.. I 



it4,9^(^^*^ 



í\<\ 



136 COMMEBCIAL LAW 

entirely where as betweén themselves the drawee or 
acceptoT is under no obligation to the draweir to accept or 
pay the bill. Thus "where A draws a bill on B, and B 
owes A nothing and has not consented to accept A's bill, 
A has no reasonable grounds for surprise if B refuse to 
accept the bill. Again, when in similar circumstances B 
accepts merely to accommodate A and toenable him toraise 
money, A cannot be surprised if B refuses to pay the bill ; 
in such cases A is not entitled to notice of dishonour. 
Notice of dishonour is also dispensed with in the followÍDg 
cases : (a) When, after the exercise of reasonable diligence, 
^' notice cannot be given or does not reach the person to 
whom it is addressed ; for example, when the holder goes 
to the place of business of the drawer in business hours 
and finds the place shut up, there being nothing to tell 
him where the drawer may be found, notice may be 

j^ excused. (h) When the drawer (or an indorser) waives 
notice, as where the drawer tells the holder that the bill 

C . will be dishonoured when presented. (c) As regards the 
drawer, (1) when the drawer and drawee are the same 
person, (2) when the drawee is a fictitious person or a 
person incapable of contracting, (3) when the bill is pre- 
sented for payment to the drawer, (4) where the drawer 

^. has countermanded payment. {d) As regards the indorser, 
(1) where the drawee is a fictitious person or a person not 
capable of contracting (as an infant) and the indorser was 
aware of the fact when he indorsed, (2) where the bill is 
presented for payment to the indorser, (3) when the bill 
was made or accepted for the indorser's accommodation. 
líoting and Frotest. — Where an inland bill has been 
dishonoured it may be noted and protested; but a dis- 
honoured foreign bill must be protested, or else the 
drawer and indorsers are discharged. If it be desired to 
protest a bill a notary must be employed to present it. 
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When he has done so the notary writes on the bill a 
memorandum consisting of the date, the charges for notÍDg, 
a reference to the notary^s register of such bills, and his 
own initials. This is "noting" the bilL He also 
atfcaches to the bill a slip of paper on which is written the 
answer (if any) given to him -when the bill was dishon- 
oured, e,g. "noefifects." '£be ** prptest " is a formal 
certificate given by the notary that the bill was dishon- 
oured. It contains a copy of the bill, and specifies the 
person at whose request it was presented, and states the 
place, date, and other particulars of the presentment, or 
else the fact that the drawee or acceptor could not be 
found. 

Accommodation Partias and Bills. — An accommodatipn 
party to a bill is any one who signs a bill either as 
drawee, acceptor, or indorser 'Çitèggj^ÊCgj^ing^a^ 
consider3,tifíii for-so-doing^ but merely for the purpose of 
lending his name to some other person. The person 
accommodated is bound to provide funds for the payment 
of the bill at maturity, but whether he do so or not 
the accommodating party may be compelled by a holder 
to pay the bill. * If he is compelled to pay, the person for 
whose accommodation he signed is bound to indemnify 
him. 

An accommodation bill is a bill accepted without the 
acceptor receiving value for so doing. Although he is the 
party primarily liable on the bill, he is really only a 
surety for some other person, who himself may or may not 
be a party to the bill. The person accommodated in such 
case is, as between himself and the acceptor, bound to 
provide the acceptor with funds to meet the bill at 
maturity. 

OrderofLíability. — The acceptor (as has been explained) f. 133 (Viole), 
is the party primarily liable to pay a bill. If the bill is 

|i 13/ 



.^. '^••%, •• ^^ (^CfxcHnía Y tl^tf toc«.7r#«c^ f«««^ -í* S<r«^ . 



138 GOMMEBGIAL LAW 



fbiSS 



^ dishonoured the drawer is liable in the second place, and 
í then each indorser is liable in the order in which he 
\ indorsed. Where there are several indorsements on a 
; bill, each is deemed to have been made in the order in 
^ which it appears on the bill until the contrary is proved. 
Although as between themselves this is the order of 
liability of the drawer and indorsers, the holder of a 
dishonoured bill may call upon any one of them he 
chooses to pay the bill, and if payment is refused may 
sue that one alone. Any indorser, however, who is 
compelled to pay the bill has the right to make any other 
indorser above him repay him. This second indorser 
having paid has a similar right against any other who 
indorsed before he did. And so the liability may be 
enforced successively back to the drawer, who may have 
to compensate any indorser who has paid. Then the 
drawer, having paid, has his remedy against the acceptor. 
The bill having been dishonoured the holder may call 
upon any indorser to pay, provided he gives that indorser 
due notice of dishonour. If the holder means to ignore 
the drawer and indorsers above the one he selects, he 
need not give notice of dishonour to them. But the 
selected indorser if he wishes to enforce his right against 
any previous indorser or against the drawer, must as soon 
as he receives notice of dishonour give notice of such dis- 
honour to the party from whom he intends to demand 
payment. 

The holder of a bill payable to bearer who wishes to 
negotiate it, may have to indorse the bill in order to do 
so ; as the person taking the bill may require the addi- 
tional security of his name. If he does indorse the bill, 
his liability is the samo as any other indorser. But if the 

^' °* holder of any bill negotiate it without..ijnçlQtSÍ.Qê-jtju.hie 
«* * is under no liability as a parfcy to the bill. He does, 
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however, warrant to açy Qne giving value to him for the 

billHhat the bill is what it purports to be, and that at tbe 

time of negotiation he is not aware of any fact which 

makes it worthless. Thus if the holder of a bill payable ^^^ ^(^ 

to bearer and purporting to be accepted by A negotiate it 

fòf value and in good faith to B, and if it turn out that 

tEe acceptance of A is a forgery, the holder will have to 

pa/back'to B the money he received from him. 

' Amóunt Eecoverable on Bill. — When a bill is dishon- 

oured, the holder may recover from any party liable, and 

the drawer who has paid may recoverirom the acceptor, U\^% [%,Jt^\ 

and any indorser who has paid may recover from the 

acceptor or the drawer or any prior indorser, the foUowing 

amounts : (a) The amount of the bill ; (h) interest on that \ 

amount, from the time of presentment for payment if the \ 

bill is payable on demand, or from maturity of the bill ', 

in any other case ; (c) the expense of noting, or, when > ^ íi ^. 

protest is necessary, the expenses of protest. Thus* 

interest is payable by way of damages, and is usually at ! 

the rate of 5 per cent. Interest may also be payable by 

the terms of the bill itself — as when a bill is drawn for 

f 100 payable six months affcer date, with interest at the 

rate of 7 per cent. Here the interest runs from the date 

of the bill, and the amount payable at maturity is £103 lOs. 

Principal and Aeent. — No person is liable as a party to , 

a bill who has not sijped it as such; but if a person sign \ii,;|jt, 
a bill in a trade or assumed name he is liable, just as if he 
had signed his own name. If a partner sign the name of | 
his firm, the firm jô- liable, and each partner is liable to 3 'b. ío, 
the same exten#-ás if he had signed, provided the partner i 
signing ^aá"acting within the scope of his authority. 

4» ágent signing a bill for his principal; and signing his 
own name only, is personaíly liable on the bill, and the ' * 
principal is not liable. A person is none the less liable 
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on a bill because he adds words to his signature of a 

descriptive nature. Thus, when J. S. draws a bill, signing 

** J. S., Agent," he alone is liable. His principal is not. 

So where a bill is accepted for the purposes of a company 

" A B "^ 
by two of its directors in this form, p 7-) f Directors of 

the X Y Company, Ltd.," the company is not liable as 
is probably intended, but A B and C D are themselves 
personally liable. When^ howeverj^ the person signing 
£^dds words_çlearly.. indicÉ^^^^ aigns. oijly in a 

representative capacity. and on behalf of a principal, he 
is not liable for the bill. Whether or not his principal is 
liable depends on the extent of the agenfs authority. If 
he^has no authority to bind his principal,, be. may be 
(> iíj. liable for damages for liaving assumed an authority he 
did not possess, but he is not liable as a party to the bill. 
A signature by procuration operates as notice that the 
agent has only a limited authority, and such signature 
only binds the principal so far as the agenfs authority 
extends. In this case the agent usually signs his prin- 
cipars name, then writes " p.p." or " per proc,'* and then 
signs his own name. 

Discharge of Bill. — A bill is discharged when ali rights 
of action upon the bill have become extinguished. The 
bill may be discharged while a party still has a right of 
action arising out of the same transaction. Thus, if an 
accommodation acceptor pay the bill it is discharged, but 
he has a right of action for indemnity against the person 
for whose accommodation he accepted. A bill is dis- 
charged by payment in due course, i, e, by payment by 
the acceptor at or after maturity in gõod faith to a 
holder without notice of any defect in his title. Payment 
by a drawer or by an indorser does not discharge the 
bill, for he has still rights of action on the bill. 
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Where the acceptor of a bill becomes himself the 
holder of it, at or after its maturity, the bill is discharged. 
It is also discharged when the holder renounces his 
rights against the acceptor; but in this case either the 
renunciation must be in writing, or the bill itself must be 
delivered up to the acceptor. 

When a bill is intentionally cancelled by the holder,, 
and the cancellation is apparent, the bill is discharged. 
Similarly, any party liable on the bill may be discharged 
by the holder intentionally cancelling his signature, and 
such cancellation has the effect of also discharging ali 
indorsers who indorsed subsequently to the signing by 
that party. A cancellation which can be proved to have 
been made unintentionally or by mistake, or without the 
authority of the holder, has no effect. 

When a bill is materially altered without the consent 
of ali parties liable upon it, all^arfcies are discharged 
except a party who has madç^ authorized, or consented 
to the alteration, and any^/ône who indorses after the 
alteration. An alteratioiy is material which in any way 
changes the operation /)í the bill or the liabilities of the 
parties. Thus any ^alteration of the date, the amount, 
the time of payrapgnt, or the place of payment, is a mate- 
rial alteration/ An alteration which is immaterial has 
no effect op the bill. Thus if a bill payable to ** D or 
bearer"j3re altered so as to be payable to "D or order,'* 
thebijr is not discharged. 

^íien a bill has been materially altered, but the altera- 
tion is not apparent, and the bill is in the hands of the 
holder in due course, such holder may avail himself of 
the bill as if it had not been altered, and has ali rights 
which he would have under the bill as it was before the 
alteration. 

Intervention for Honour. — When a bill has been pro- 
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tested for dishonour by non-acceptance, and is not over- 
due, any person who is not already liable on the bill 
may, with the consent of the holder, intervene and accept 
the bill for the honour of any person liable upon it. 
This is called "acçeptance for honour supra protest." 
Such acceptance is usually for the honour of the drawer, 
and is assumed to be so unless an express statement is 
made as to the party for whose honour it is made. To be 
valid the acceptance must be written on the bill, and must 
indicate that it is an acceptance for honour. A bill may 
be accepted for honour for part only of the amount for 
which it is drawn. When a bill accepted for honour is pay- 
able after sight, its maturity is calculated from the date 
of the noting for non-acceptance, not from the date of the 
intervention. By acceptin^^ for honour the acceptor un- 
dertakes to pay the bill according to the terms of his 
acceptance, provided it is duly presented to the drawee 
for payment, that payment is refused by him, that the 
bill is protested for non-payment, and that the acceptor 
has notice of these facts. When these conditions are 
fulfiUed the bill must be presented promptly to the accep- 
tor after maturity ; for delay will discharge the acceptor 
for honour, unless such delay be caused by any circum- 
stance which would be sufl5cient to excuse delay in 
presentment for payment. 

When a bill has been protested for non-payment any 
person may intervene and pay it for the honour of any 
party liable thereon. This is called " payment for honour 
supra^ protest." In order that such payment should have 
effect as a payment of the bill and not merely as a 
voluntary payment the transaction must be certified and 
attested by a notary. The effect of such a payment is to 
discharge ali parties subsequent to the party for whose 
honour it is paid ; but the person who pays has ali the 
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rights of a holder of the bill against the party for whose 
hoDour he paid, and against ali parties liable to that 
party. 

Bill in a Set. — Sometimes bills are drawn in a set, 
generally of two or three, each part of the set being 
numbered and referring to the other parta. Such a bill 
takes the foUowing form — 

Bomhay, llth April, 1908. 
£1,000. 

Sixty days after sight pay this first of exchange 
(second and third unpaid) to the order of Mr. Albert 
Johnson the sum of one thousand pounds for value 
received. 

B. Redmond. 

To R. Bentley & Co., 
London. 

Ali the parts of such a bill constitute but one bill, and 
only one part is presented for acceptance or accepted. 
If two or more parts were accepted and such parts got 
into the hands of dififerent holders in due course, the 
acceptor "would be liable on each to the holder of that 
part. Also, if the holder were to indorse two or more 
parts to dififerent persons, he would be liable on each part. 
If the acceptor were to pay the bill without requiring 
the part he accepted to be delivered to him, he might be 
required to pay it again if it were in the hands of a holder 
in due course. Except in such cases payment of a part 
discharges the whole bill. 

Chief Uses of Bills. — One of the principal uses of bills 
of exchange is to enable persons to obtain immediate 
payment of money not yet due. It is very common for a 
manufacturer of goods to supply retail dealers with stock 
on certain terms of credit, and for the buyer to accept 
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bills for the price of the goods payable at the expiration 
of the time of credit. Eor example, A sells goods to B, 
agreeing to give B three months' credit for the price, but 
requiring B to accept a bill at three months for that sum. 
A then draws a bill on B payable to his own order at 
three months after date, and B accepts this bill. Then 
A, if he chooses, can keep the bill for the three months, and 
at the end of that time collect the whole amount from B. 
Or else if he wishes to have the price of his goods before 
the expiration of the time of credit, he can negotiate the 
bill by indorsing it to a banker or bill broker. The 
indorsee is said to " discount " the bill, that is to say, 
he deducts a certain discount from the fuU amount pay- 
able and pays A the amount of the bill less that discount. 
The difference between the full amount and the amount 
paid to A represents the profit of the banker or bill 
broker. The amount of the discount may depend on the 
financial position and stability of B. If B's position is 
thought to be insecure, clearly the discount charged will 
be high. By this means A obtains payment before the 
time arrives at which he could call upon B to pay. 

Another important use of bills of exchange is to avoid 
the necessity of sending money to other countries. Thus, 
suppose A to be in business in London, and B and C to 
be in business in índia, B owes A £100, and A owes C 
£100. A then draws a bill on B payable to C. This bill 
is accepted, and in due course paid by B to C. The rights 
of ali parties are now satisfied, and no money has 
actually passed from one country to another. 

Bills of exchange are also often used for the purpose 
of raising money on the joint credit of the drawer and the 
acceptor. Such bills are generally accommodation bills, 
and are usually accepted by the acceptor in the position 
of surety for the drawer. The holder looks to the acceptor 
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for his money, but as between themselves the drawer is 
bound to pay the bill at or before maturity, or to supply 
the acceptor with the money to pay. 



CHEQUES 

A cheque is a bill of exchange drawn on a banker pay- 
able on demand. No bill of exchange can be a cheque 
which does not strictly satisfy this definition. The form 
of a cheque is so well kno^vn as to need no example. AU 
that has been already said of bills payable on demand in 
general applies to cheques subject to what foUows. A 
cheque is not intended to be presented for acceptance, 
and in the ordinary course of things is not presented to 
the bank except for payment. It is clear, therefore, that 
the bank on which a cheque is drawn is seldom liable to 
be sued upon it. A cheque should be presented. for pay- 
gient within a reasonable time of ifcs issue. The payee 
or holder in due course, however, in most cases has the 
right to recover the amount until his right is barred by 
lapse of time under the Statute of Limitations. So 
that if A draws a cheque payable to B, usually B has a p'Y^. 

,ir^ right of action against A on the cheque until six years ,^, tsf. 
have elapsed from the time it was drawn. But when the 
drawer suffers actual damage by the delay in presenting 
the cheque, he is discharged to the extent of that damage. 
For example, if A drew a cheque payable to B, which B 
neglected to present within a reasonable time ; and after 
the expiration of that time the bank failed and A lost a 
sum of money standing to his credit at the time of the 
failure, it is clear that Á is a creditor of the bank for a 

^ larger sum than he would have been if B had promptly 

cashed the cheque. To the extent of that sum A is a 

loser if he pay B the amount of the cheque. In the 
10 
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circumstances, however, he is not bound to pay B the 
amount of the cheque, but is discharged from his liability 
to B to the extent of the sum by which he is loser, owing 
to B's remissness. B would, however, be a creditor of 
the bank for the amount he loses. What is a reasonable 
time for presenting a cheque must depend on the circum- 
stances. But where the payee and the banker on whom 
the cheque is drawn are in the same to>^, the cheque 
should in general be presented the day after it is received. 

Dishonoured Cheques. — The relationship between 
banker and customer is that of debtor and creditor ; 
-ihe banker contracting to pay back on demand the sum 
which he owes the customer, and to honour his cheques 
as long as he is a debtor and to the extent of his indebt- 
edness. It is the duty of the banker ón whom a cheque 
is drawn by his customer to pay it on demand, provided 
he is indebted to him at least to the extent of the 
amount of the cheque. If he dishonour his customer's 
cheque by wrongfully refusing to pay it, he may seriously 
injure his customer^s credit, and is liable to an action for 
damages for so doing. The dut^ jind authçrity qf the 
banker to pay a cheque is ended by the customer 
Goun termandin^ payment, or (as it is called) stopping the 
(ibeque; it is also ended by notice of the customer*s 
death. 

When a banker dishonours a cheque, it must bé 
remembered that (as in the case of other bills) the drawer 
is entitled to notice of dishonour. This notice is dispensed 
with in certain circumstances. Thus, when the drawer 
has not sufficient funds to his credit to meet a cheque 
which he draws, the banker is, as a rule, under no 
obligation to pay the cheque. In such a case the drawer 
should not expect the cheque to be paid, and he is. not 
entitled to notice of his dishonour. But when the drawer 
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is entitled to notice of dishonour, and such notice is not 
given him, he is discharged from liability on the cheque. 

Forged Cheques. — A banker is bound to know the 
signature of his own customer; and so if the drawer*s name 
is forged to a cheque, the banker who pays is the loser and 
he cannot debit his customer^s account with the amount. 
But a banker is not bound to know the signature of an 
indorser of a cheque. Therefore, wheré the indorsement 
of the payee of a cheque is forged, aud the cheque is 
presented for payment, and the banker pays it in good 
faith and in the ordinary course of business, the banker is 
deemed to have paid the cheque in due course and may 
debit his customer's account with the amount. An 
innocent indorsee of such a cheque has, however, no right 
to enforce payment of it ^against the drawer. 

Grossed Cheques. — A crossed cheque is one which has 
two parallel lines drawn across its face. If the lines 
have no words written between them, or only thè words 
''and Company" or '' à Co.,'* or the words "Not 
negotiable," the cheque is said to be crossed generally. 
If the name of a banker is written between the lines, or 
merely written across the face without lines, the cheque 
is said to be crossed specially and to the banker named. 
These are examples of common crossings — 







The drawer may cross a cheque either generally or 
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specially. If he does not cross it, any holder may cross 
it generally or specially. If the drawer crosses it generally, 
any holder may cross it specially. Either the drawer or 
holder may add the words " Not negotiable " to a crossed 
cheque. The banker to whom a cheque is specially 
crossed may cross it again specially to another banker 
for coUection; and a banker may cross to himself any 
cheque sent to him for coUection which is nncrossed or 
crossed generally. A crossing is a material part of the 
cheque, and no person may obliterate the crossing or add 
to or alter it except as stated. 

The holder of a cheque crossed generally cannot obtain 
payment except through a banker ; and the holder of a 
cheque crossed specially cannot obtain payment except 
throueh the named banker. The banker on whom a crosjsed 
cheque is drawn may not pay the amount to any one but 
a banker; and if it be crossed specially he may only gay 
the banker named. If he pay in a manner inconsistent 
with this duty, he is responsible to the true owner of the 
cheque for any loss he may sustain owing to the cheque 
having been so paid. But if a crossing is obliterated, or 
wrongfuUy altered in such a manner that the change is 
not apparent, and a banker pay the cheque without negli- 
gence and in good faith, he is not responsible. When a 
banker in good faith and without negligence pays a crossed 
cheque, he is entitled to stand in the same position as if 
the cheque had been paid to the true owner, even when 
through some fraud or irregularity the money has got 
into the hands of some one not entitled to it. The same 
applies to the drawer when the cheque has in fact passed 
through the hands of the payee. 

When a banker receives payment of a cheque for a 
customer in good faith in the ordinary course of business 
and without negligence, the banker incurs no liability to 
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the true owner of the cheque if it turns out that his cus- 
tomer was not the true owner, Sometimes (as in the 
fourth example) words are added to a crossing showing 
that the amount of the cheque is to he paid to a certam 
account : in such a case the banker collecting the amount 
places it to the credit of the person named. 

Not negotiable. — Where a cheque is marked " Not 
negotiable " its negotiable qualities are liniited. A holder 
can still transfer it, and the person to whom it is trans- 
ferred may be entitled to enforce payment of it. But no 
one can give a betterjitle.tp such a cheque. thanhehas 
himself. Thus, suppose a cheque drawn by A and payable 
to the orosi:^ B is marked "Not negotiable,'* and áfter 
being indorsed by J3 is stolen from him. Clearly the thief 
has no' title to the chequ^. If then the thief persuade 
an innocent shopkeeper to cash ii^e cheque for him, the 
shopkeeper acquires no right to payméni of the cheque, 
for the thief can give no better right than he háô. If in 
such circumstances the cheque were not marked " Not 
negotiable," the shopkeeper would have a good right to 
enforce payment. 



FEOMISSOET NOTES 

"x\ promissory note is an unconditional promise in 
writing made by one person to another, signed- by the 
maker, engaging to pay, on demand or at a fixed or deter- 
minable future time,'a sum certain in money, to, or to the 
order of, a specified person or to bearer." 

No precise form is necessary to the validity of a note 
provided that it satisfy this definition. The usual form 
is as foUows — 
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©£75. Brighton, 20th May, 1908. 

Three months after date I promise to 
pay to Mr. George Clark or order the sum 
of seventy-five pounds for value receiyed. 

Edward Young. 

Here Edward Young is the maker and George Clark is 
the payee. - As in a bill there are primarily three parties, 
it will be noticed that in a promissory note there are 
primarily- but two. A note for less than £5 payable 
to bearer on demand is void in England. A bank-note is 
a promissory note made and issued by a banker payable 
to bearer on demand. Bank-notes for less than £5 can- 
not be issued in England, but may in Scotland and Ireland. 
A document which promises to do anything other than to 
pay money is not a promissory note. When a document 
is made in the form of a note payable to the order of the 
maker, it is not a promissory note until it is indorsed by 
the maker. Where a note is on the face of it both made 
and payable within the British Islands it is an inland note. 
Any other note is a foreign note. 

What has been said concerning bills of exchange applies, 
"with the necessary modifications, to promissory notes, 
when the maker of a note corresponds to the acceptor of 
|>. ÍSI.' a bill, and the first indorser of a note corresponds to the 
drawer of a bill. The law as to acceptance, presentmqítt 
for acceptance, acceptance supra protest, and bills in a set 
has no application to notes ; and when a foreign note is 
dishonoured no protest is necessary. 

Joint and Several Notes. — A bill of exchange accepted 
by more than one drawee makes the acceptors jointly 
liable, and if it is desired to enforce it against them, ali 
must be sued. But a note may be made by two or more 
makers, and they may either be jointly, or jointly and 



NEGOTIABLE INSTRUMENTS 151 

severally, liable, according to the wording of the note. If 
they are jointly and severally liable, one may be sued 
alone, and a judgment against him, if not satisfied, does 
not discharge any other maker, If a note begins, ** We 
promise to pay/' and is signed by two or more persons, it 
is a joint note. If it begins, "I promise to pay/* and is 
signed by two or more persons, it is a joint and several 
note. 

Liability of Maker. — The maker of a note by making it 
engages that he will pay it according to its tenor, and is 
precluded from denying to an holder in due course the 
existence of the payee or his capacity to indorse. It 
must be notieed that the maker is the party primarily 'fcifi"4. 
liable on a note, whereas the drawer of a bill is usually 
liable only conditionally. 

Notes payable on Demand. — A note payable on demand 
may be enforced by the original payee at any time within 
six years of its date, or within such extended time as \^.ti^$^ 
the Statute of Limitations allows. But if such a note 
be indorsed, it should-be presented for payment within a 
reasonable time of the indorsement. What Í3 a reasonable 
time depends on the facts of the particular case. If it is 
not presented within a reasonable time the indorser is 
discharged, but the liability of the maker is not affected. 
A note payable on demand is not to be deemed overdue, 
so as to afifect the rights of a holder, by reason that 
a reasonable time for payment has elapsed since its issue. 

Presentment for Payment. — Where a note is in the 
body of it expressed to be payable at a named place, 
it must be presented for payment at that place. Other- 
wise presentment for payment is not necessary in order 
to render the maker liable. In order to render an 
indorser liable, however, the note must have been presented 
• for payment; and notice of dishonour must be given to 
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the indorser. Where a note is in the body of it made 
payable at a particular place, it must be presented at that 
place in order to render an indorser liable ; but when a 
place of payment is indicated by way of memorandum 
onlyy^presentment at tbat place or to the maker elsewhere 
is sufQcient. Fresentment for payment may be excused 
on the groands stated previously in regard to bills. 
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PART VÍII 

CABBIA6E OF GOOBS 

The Conunon Carrier. — The carriage of goods, whether 
by land or sea, is (as a'rule) conducted by persons or 
companies who make carrying their business. Any^one 
who holds himself out to the public as prepared to carry 
X- goods for any one who wishes to employ him and is 
reaSy to pay hfs chargès is a **common carrier." Hence 
railway companies and ship-owners are common carriers. 
A common carrier does not necessarily hold himself out 
as ready to carry goods of ali sorts, and he probably 
only professes to carry goods to certain places; but a 

S common carrier must not refuse, without lawfnl excuse, " 
to carry goods for any one who asks him, provided the 
goods are such as he professes to carry, provided the 
destination is a place to which his operations extend, and ftth% 
u. provided the person forwarding the goods is prepared to /^.'7i. 
pay his charges. His charges, however, must be reason- p-f^^', 
able ; and to demand an unreasonable sum for the carriage 
of goods is equivalent to a refusal to carry the goods. 
He may, however, have a lawful excuse for refusing, e^g* 
if his vehicle or vessel were full, and he had no means of 
carrying the goods ofifered. If a common carrier wrong- 
fuUy refuse to carry goods offered to him, he is liable to 
an action for damages for such wrongful refusal. 

A common carrier is an insurer of the safe delivery of I» • ' ^ 
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goods which he accepts for carriage. The general rule is 

that a^gjilêffn or person entrusted with anotner's goods, 

U.iTS. is onljjresgonsible for them if they are losfc pr injured by 

his (the bailee's) negligence. A carrier, however, by 

merely receiving goods for carriage in the ordmary 

course of his business, undgr4«kes that the goods shall 

be safely delivered, ^[i^telapart from any question as to 

whether loss or injúry may be due to his negligence. For 

example, he is answerable if the goods be stolen from 

*. ; him ; he is answerable if they be taken from him by 

• '\ force ; he is answerable if they be destroyed by a fire for 

''■} which neither he nor his servants were to blame : he is 

;; answerable if he be defrauded into handing the goods 

over to the wrong person. 

There are, however, exceptions to the eeneral rule that 
a carrier is an insurer of the goods carried. These are, 
\í (1) when loss or injury is caused by the act of God; %■ 

(2) when loss or injury is caused by the King's enemies ; § 

(3) where injury comes from a defect in the thing itself ; 

(4) where the loss or injury is due entirely to the default 
or negligence of the sender of the goods him self, and in 
no way to the default or negligence of the carrier» 

Act of God. — The first exception is usually stated in 
this old-fashioned but expressive language. ** Act of God " 
means an act of nature of such an extraordinary descrip- 
tion or degree that no reasonable carrier could be expected 
to guard against or foresee it. Ordinary acts of nature, 
as rain or frost, must be anticipated and guarded against 
by the carrier, and he is responsible if the goods be 
injured by such occurrences ; but he is not bound to guard 
against a flood of unparalleled height, an extraordinary 
snow-storm, a stroke of lightning, or other such uncommon 
occurrence ; and if the goods are destroyed by an event 
of this sort, the carrier is not responsible for any loss 
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thereby incurred, Such occurrences are extremely rare 
in the case of land carriage, but much more common in 
the case of carriage by sea. 

Eing'8 Enemies. — The expression **King's Enemies" 
means the forces of a State with which this country is at 
war. If a merchant ship is captured by the waíship of 
a hostile foreign country, the owner is not responsible • f» . 1 7 **- 
for goods taken by the enemy which he was carrying on 
board that ship as a common carrier. Armed rebels or 
rioters or robbers do not come within the expression 
King's Enemies ; but doubts have been expressed as to 
whether pirates, as the enemies of ali nations, are not 
included. 

Ihherent Vice. — It sometimes happens that goods con- 
tain within themselves some latent natural defect, or, in 
other words, some ** inherent vice.'* This defect may * 
develop on the journey and cause injury to the goods. 
For example, fruit or fish, although carried with ali 
reasonable care, may become decayed on the journey ; or 
liquids may be partly lost by evaporation or leakage 
without any fault on the carrier's part. He is not 
responsible for injury from such a cause. But the best 
examples of this exceptiou are supplied by animais. 
The dispositions of animais vary considerably, and 
their tempers are uncertain. Carriers must make pro- 
vision against ordinary unruliness arising from temper or 
fright on the part of animais which they carry ; but they 
are not bound to make provision against the consequences 
of extraordinary violence, or fright, or temper. For ex- 
ample, Blower sent a bullock from a place in South 
Wales by the Great Western Eailway Company, The 
bullock was loaded with others to Blower's satisfaction 
in an ordinary cattle-truck. By an extraordinary display 
of agility this bullock managed on th^ journey to get 
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over the side of the truck, and was killed on the line. 
Blower sued the railway company for the value of the 
bullock ; but as the railway company had behaved with 
ali reasonable care, and the accident was due to extra- 
ordinary agility which amounted to a defect or vice on 
the paxt of the bullock, it was held that the company 
were not responsible.^ 

Negligence of the Consignor. — Although a consignor of 
goods is entitled to call upon the carrier to compensate 
him for loss or injury to the goods, in many cases in 
which the carrier is nót in fault, he cannpt make a carriet 
pay for loss or injury due to his own fault alone. This 
subject will be dealt with a little later. 

It will be seen that a carrier undertakes a very serious 
responsibility, and that this responsibility is especially 
great in the case of goods of great value but small size, 
and in the case of brittle goods, or such as are very 
easily injured. To avoid part of this responsibility, 
' b 160. carriers used to post up not ices in the places where they 
received goods, limiting their liability for certain classes 
of goods. Then if they could prove that any such notice 
carne to the knowledge of the consignor at the time when 
the goods were delivered to the carrier, the terms of such 
notice became part of the contract. And as parties might 
by contract vary the responsibility of the carrier to any 
extent, the carriers by means of such notices managed to 
avoid responsibility in regard to a great part of their 
most risky traflfic. Such notices may still be used with 
f»JÀé. effect in the case of sea carriage, but, as will be seen, they 

are no longer of any value in regard to land carriage. 
The difficulty with regard to such a notice is to prove 
that the consignor of the goods ever had knowledge of it. 
But where such knowledge can be proved, and where a 

^ Blower v. Great Western Railway Co., L. R. 7, C. P. 655. 

<»^ÒK\%i «tUh«AV «ív-t-ttl- ( Cnxtar»X»rj C^* " -.^ 



CARRIAGE OF GOODS 157 

consignor delivers goods to a carrier, hâ,ving such know- h. \jf. 
ledge, it is only reasonable to conclude that he tacitly 
consents to be bound by its terms. 

CAEEIAGE BT LAND 

The Carriers Act. — In the year 1830 was passed a 
•X' very important Act of Parliament known as the Carriers 
Act.i This proyidês. , th^ab, jia. cozmaoiji , carriec .by Imà 
stall be resgç.nsible Jor . thQ. jafety^ pf çertain,. y^d^ „ç)i 
goodsj where tbe yalue.of such gopds contained in one «i, ,j<v^ 
parcel or package^exce^eds the sum of £10, unless the . f^^fy/^\ 
consignor at the time.whfin^he .dehvers.a»y.fí.uch p^roel 
or package to the carrier makes a declaration of the value 
knJTiafure of such tiings contained in the parcel. If he 
inãke" súcli (íeclaration, then the carrier is entitled to 
charge a sum over and above the ordinary rate of carriage, 
which is to be paid as compensation for the increased 
risk the carrier runs in carrying such things. The 
carrier must by notice posted at his receiving office 
publish the particulars of such charges, or else he is not 
entitled to demand them. He must also, if required, give 
a receipt for the parcel. 

The articles to which this provision applies are: "^ 
Gola or silver coin, gold or silver in a manufactured or in 
an unmanufactured state, precious stones, jewellery, 
watches, clocks, trinkets, bills, bank-notes, orders, notes 
or securities for the payment of money, sfcamps, maps, 
wrifcings, title deeds, paintings, engravings, pictures, gold 
or silver plate or plated articles, glass, china, silk in a * 
manufactured or unmanufactured state, furs, and hand- 
made lace. Where a parcel contains any of these things 
to the value of more than £10, and no declaration of value 

1 1 Wra. IV. c. 68. 

« 
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of the contents is made by the consignor, the carrier is 
not responsible for loss or injury, even though such loss 
or injury is due to his own negligence. If the consignor 
makes the required declaration and pays the insurance, 
the carrier is under full liabihty as an insurer of the 
goods. Where the parcel contains articles in the above 
list to the value of ovèr £10 mixed with other things 
which are not in the list, and no declaration is made, the 
carrier in case of loss or injury must pay compensation 
in respect of the goods not in the list, but is under no 
liability for the things in the list. For example, a 
lady's trunk was lost on a railway journey, and it con- 
tained a valuable sealskin jacket, a silk dress, and some 
jewellery, amounting in total value to much more than 
£10, and also a large number of other things of kinds not 
mentioned in the list. As no declaration with regard to 
the value or contents of the trunk was made by the lady,- 
the company were not bound to compensate hef for the 
loss of the sealskin, the silk, or the jewellery, but were 
bound to compensate her for the other things. A parcel 
containing things in the list is within the Act although 
no single thing in the parcel is worth as much' as £10, 
provided that ali the things in the parcel of the kinds 
mentioned in the list exceed in total value the sum of 
£10. It is sometimes difiBcult to say whether a particular 
thing comes within the Act or not. But in cases of 
difficulty this question is always one of fact and not of 
law. For example, a parcel was sent to a carpet manu- 
facturer containing hand-painted designs for carpets. 
These designs were of great value, and the parcel was 
worth about £150. It was lost on the railway, and the 
owner brought an action against the company for its 
value. The question was whether these designs were 
*' paintings " within the meaning of the Act. It was held 



CABEIAGE OF GOODS 159 

thafc in fact these designs were not works of art but 

merely trade models, and therefore not paintings in the 

ordinary sense in which the word is used as meaning 

pictures. The railway company were therefore held to 

be responsible for the loss of this parcel, and not to be 

protected by the Act.^ With respect to undeclared goods 

of the kinds mentioned tfie^Act protects the carrier from (? \sx\j^<f^^\ 

having to pay damages in case of either loss or injury. 

Now " loss " may either be permanent or terápofary. 

For example, goods may be lost sight of and found 

again after a long time, and then delivered by the carrier. 

The carrier is protected from having to pay damages for 

such temporary L^s as well as for permanent loss. But f/ 

the Act gives the carrier no protection where he is liabíe »? |» iV2(wif?] 

for~3eIay in the delivery of goods and the delay is not -í 

caused by the goods having been lost. 

Whére goods have been declared and the insurance 
paid, the consignor cannot, in case his things are lost or 
destroyed, recover more than the amount he declared to 
be their value. On the other hand, the carrier is not 
bound by the declaration of value, and is entitled to put 
the owner of the goods to strict proof of their value. 

The Act afifords the carrier no protection where goods '^' '•^' 
are stolen by a servant of the carrier, or where they are i^' _^/' 
destroyed by any other criminal act of the servant. But 
where the owner of goods included in the Act which have 
disappeared wishes to make the carrier responsible, 
although the n ature and value of the goods were not 
declared, on the ground that the goods were stolen by a 
servant of the carrier, he must prove that they were so 
stolen. It is not sufficient for him to prove that they 
must have been stolen, and that most probably the thief 

1 IFoodivard v. Lowhn é North IVcstei-n Railway Co.^ 3 Ex. D. 
121. 
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was a servant of tbe carrier. On the other hand, he need 
not hring the crime home to an individual servant. If 
he can show that the goods were stolen, and that the 
thief must almost necessarily have been somo servant of 
the carrier, though he cannot identify the individual, the 
carrier will be responsible, and will lose the protection of 
the Act. 

The Act also contains an important provision with re- 
gard to other goods than those mentioned in the list. It 

h I È-6 lSS?y\àeB that no notice posted up in a carrier's oflfice or 

,*i ui— . receiving-hòiise shaíl have any efifect in limiting the 
liability of a carrier for goods carried. It further provides, 
however, that nothing in the Act is in any way to prevent 

h i6L the carrier and the consignor from making a special con- 
traciPwith regard to any cojisignment of goods. If any 
such contract be inade, the relationship between the 
carrier and the consignor is governed by the contract in 
the fírst instance. And if anything in the contract is 
inconsistent with the Act, the Act does not apply. But 
the Act does apply in ali respects in which it is not 
inconsistent. 
Conditions limiting the Carrier^s Liability. — Althougb 

h^isj, m 1830, when the Carriers Act was passed, railways were 
only just beginning, in a few years after that date the rail- 
way system of the country was in fuU operation, and rail- 
way companies managed to do a large amount of business 
under special contracts which relieved them of much of 
their liability. This they managed by handing to a con- 
íecoireta. siguor, at thc time goods were delivered to them for 
carriage, a ticket or consignment-note referring to the 
goods. This note often contained written or priuted con- 
ditions which relieved the company of a great part of 
their liability. But if such a document were accepted 
without objection by a consignor, he was usually con- 
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sidered by the Courts to have assented to the conditions, 
and to have entered into a apecial contract with regard to 
tbe goods. The reaiilt was tbat conslgnors often found 
themselyes saddjed with very stringent and unreasonable 
conditions, wbicb perbaps tbey bad never in fact read or 
become aware of. To remedy this state of things the 






diffioulty in applying tbis provision lies in deciding what 
ÍB tbe meaning of " just and reasonable." To a certain 
extent eEich case most depend iipon its own facts, biit 
certain broad rules. bave become well established. The 
policy o£ the law Í9, tbat railway companies must, if 
reqnired, carry ali ordinaxy goods for a reasonable sum at 
their own risk, so íar as the safe delivery of the goods is 
concerned. If the railway company is willing to do tbis, 
but is ready to offer tbe consignor some substantial 
advantage as an índucement to bim to excuse tbe com- 

' 17 ft 18 Vict. o. 31. 

« Feek v. A'ortA Staffarãakire Eaitway Co., 10 H. L. 473. 
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n> pany from some part of their liability, such an ofifer, if 
aocepted, and if the arrangement is put into writing and 
signed by the consignor, may be valid. Goods are carried 

h i(»í by railway companies either at "company's risk " or at 

" owner's risk." In the first case, the company carry 
usually as common carriers, or at ali events with full 
responsibility for negligence. In the second case, the 
company are not liable where the goods are injured, even 
though the injury be caused by negligence. There are, as 
a rule, two rates for most descriptions of goods : the com- 
pany*s risk rate and the owner's risk rate; the latter 
being considerably the less. If, then, a consignor has the 
alternativo open to him either to send his goods at the 
company's risk for a reasonable sum, or to pay a much less 
sum and relieve the company of liability for negligence, 
and if he choose the latter alternative, probably he has 
made a contract which will be considered just and 
reasonable, and binding upon him. 
A^ Other reasonable alternativos may, however, be ofifered 
to a consignor besides an alternative of rates. For 
example, a company is not bound to carry many classes 

\çt if6.(>»«N') oT goods unless they are properly packed. This applies 

^.^fc». to furniture, glass, and a very great^,,«íimber of things. 

/3 fíA(i-í<) j£^ then, a person brings to a rajl^y ofiBce goods which 
are not properly packed, thé' company may refuse to 
aocept them in such cpudition. But instead of refusing 
they may ofifer to the consignor an alternative, i, e, either 
that he shall take the goods av^ay and have them properly 
packed, pr that the company shall carry the goods in 
their then existing state on condition that the company 
^hall be relieved of liability for negligence. If the 
consignor accepts this latter alternative, he is saved the 
expenso of having the goods packed, and also having to 
pay a higher rate for a heavier vreight ; and in retxirn for 
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this saving he agrees that the goods shall go at owner's 
risk. Such an altemative is usually just and reasonable. 
But in order to J)e . just^ ai^d reasonable, each of the 
alternatives must be such as a consignor is in his own 
inféresFs Tikely to acçept. If one alternative is unfairly yt,\S3 
burdèíísome on the consignor, and therefore not likely 
to be accepted, it is no real alternative, and iie has no real 
choice. For example, Dickson sent a dog worth £60 by 
railway from London to Newcastle. He signed a consign- 
ment-note or contract which stated that the company would 
not receive dogs for conveyance except on the terms that 
they should not be responsible for any amount of 
damages for the loss thereof, or for injury thereto, 
beyond the sum of £2, unless a higher value were declared 
at the time of delivery to the company and a percentage 
of 5% paid on the excess of value beyond the £2 so 
declared. No declaration of value was made, and the 
ordinary fare of 65. alone was paid. The dog was 
injured, and Dickson sued the railway company for 
damages. The company admitted liability to the amount 
of £2, but denied that they were liable for more. The 
question for the Court was whether the contract which 
Dickson signed was a reasonable one. To answer this 
question the Court had to decide whether Dickson had 
had a fair alternative oÊfered to him, Now it is clear 
that in order to have the dog carried at the company's 
risk Dickson would have had to pay £2 18s. in addition 
to the ordinary rate for carriage of 65. So that the 
altemative offered to him was that the dog should be 
carried for 65., the company taking no risk beyond 
the amount of £2, or that he should pay £3 45. for the 
carriage of the dog at company's risk. This charge 
was so large that no one was likely to accept such 
an altemative. Therefore in the opinion of the Court 
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no real altemative was ofifered to Dickson at ali. There- 
fore bis contract was not a reasonable one, and was con- 
sequently invalid. Therefore the company, not being 
protected by any contract, were liable for tbe fuU amount 
of tbe damage to tbe dog.^ But in anotber case, in wbicb 
tbe facts were almost tbe same, except tbat tbe percentage 
payable for tbe carriage of tbe dog at company*s risk rate 
was 1\ instead of 5, tbe Court beld tbat, considering tbe 
risky nature of tbe traflfic, a fair altemative bad been 
ofifered to tbe owner of tbe dog.^ 

Wben a consignor sends goods at owner's risk be is 
, required to sign a consignment-note or contract, wbicb 

contains tbe following clause: ** Eeceive and forward tbe 
undermentioned goods, to be carried at tbe reduced rate, 
below tbe company's ordinary rate, in consideration wbere- 
of I agree to relieve tbe X Y Eailway Company and ali 
otber companies or persons over wbose lines tbe goods 
may pass, or in wbose possession tbe same may be during 
any portion of tbe transit, from ali liability for loss, 
damage, misdelivery, delay or detention (including de- 
tention of trader's trucks), except upon proof tbat sucb 
•í* loss, damage, misdelivery, delay or detention arose from 
wilful misconduct on tbe part of tbe company's servants. 
And I also agree to tbe condi tions on tbe back of tbis 
note. Tbis agreement sball be deemed to be separately 
made witb ali companies or persons, parties to any tbrougb 
rate under wbicb tbe goods are carried." Tbis agreement 
rglieves tbe çpmpjsiny from ali liability in respect to loss 
of, or injury to, or delay of, tbe goods, iinless sucb loss or 
(•. /^gr ' injury or delay was due to. wilful misconduct on tbe part 

oi[tbe comj)any*s seryaQts. It is, of course, very diflficult 
ever to prove wilful misconduct. Tbe expression wilful 

1 Dickson V. Oreat Northern Railway Co.j 18 Q. B. D. 176. 

2 miliains V. Midland Railway Go, (1908), 1 K. B. 252. 



. CABRIAGE OF GOODS 165 

misconduct means something much more ^erious than 
negligence or carelessness even of agross kind. Wilful 
misconduct means the doing of some act which the person 
doing it must know is likely to be injurious. 

Through Traffic. — Eailway companies are bound in 
proper cases where lines are continuous to give the 
public facilities for the carriage of goods on a journey 
extending over more than one railway system, under one 
contract, and for one rate. Where a railway company 
contract to carry goods to a, pjace pn another railway 
company^s system, the contracting company j^unless pro- 
tected by contract) are responsible for the goods through- 
out the whole journey, and are liable to pay damages if 
the goods are not safely deliyeredi ,§J) their^ destination. 
À railway company is, however, not bound to undertake 
responsibility for goods which have left their control. 
Therefore, as a condition of contracting to carry to a 
place on another company^s line the contracting company 
is entitled to insist on the consignor relieving them of 
liability from the time they hand the goods over to the 
other company. Such a condition may be good if assented 
to by the consignor, although not signed by him. In a 
case of this sort, however, if goods are damaged in transit ' 
the contracting company will have to pay for the damage, 
unless they can prove that tha goods were uninjured 
when handed over to the second company. So that if 
there is no evidence as to the part of the transit on which 
the goods were injured the contracting company are 
responsible, and not protected by the condition. But 
if it can be proved that the goods were injured by the 
second company, the second company are responsible. \ 

Where a contract for through carriage at owner's risk is 
made ali companies upon whose lines the goods are 
carried are entitled to the benefit of the contract. 



^ 



If.rsi, 



166 COMMERCIAL LAW 

Kailway companies often contract to carry.goods on a 
journey partly by railway and partly by sea — as from 
Manchester to Paris, or London to Dublin. Where this 
V is so a condition which relieves the company from liability 
Y.tíx. i during the sea part of the journey for injury due to 
dangers peculiar to the sea may be good although not 
signed by the consignor, provided the condition is posted 
in the company's receiving office and printed on a receipt 
or note given to the consignor.^ 

Bates. — Kailway companies are controUed by Act of 

Parliament as to the rates which they may charge for the 

carriage of goods. Almost ali kinds of merchandise have 

been classifíed in a number of classes, and maximum rates 

settled in respect to each class. These rates are the highest 

that can be charged when goods are carried at company's 

j.risk. There is a lower owner's risk rate for nearly ali 

II goods. In addition to the charge for actual carriage a 

; railway company is entitled to charge for their services in 

' loading, unloading, etc, up to certain fixed máxima sums. 

Also, a company may make charges by way of rent for the 

' use of sidings and for station accommodation. Every 

company is obUged to keep books at their stations 

containing the classiâcation of goods and the rates 

chargeable. 

. Cattle and Horses. — By the Act of 1854 it is provided 

^' ' that a company shall not be answerable beyond the sum 

j>ifa(v/í\. of £50 in respect of any hprse which they may carry, or 

£15 for any ox or cow, or £2 for any sheep or pig, unless 

aftné time of delivering any such animal to the company, 

the consignor declares that the animal is of a higher 

value than the sums mentioned. If he make such declar- 

ation then the company is entitled to charge a percentage 

on the value of the animal as declared in excess of the 

^ Regulation of Railways Aot, 1868, s. 14. 
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sums mentioned, according to a notice which must be 
posted up of such charges. 

Unless and until such declaration of value is made, 

*• I inii III I n ■«iiiiaii ■■iji mm ...,11. ■ 1 „ ,^ - -i- ———■-'•—■ »'»—~— .«»««%»■■ ■ — »y»-. —•■-».•? «h^- r.»»j, ««^pp . :•%. - 

a railway company is not liable beyond those sums for 
injury to any such animal suffered from negligence either 
ÍE^Jhe receiving pr fprwQarding.Qr deliyeiring of the animal. 
For example, Hodgman sent bis groom with a valuable 
racehorse to a station to be forwarded by railway. On 
arriving at the railway yard a servant of the company told 
the groom to take the horse across the yard to an ofi&ce, 
which he pointed out. While the horse was being led 
across the yard to this office, and before the groom had 
had any opportunity of declaring the value of the horse 
(as he meant to do on reaching the office), the horse was 
fatally injured by negligence on the company *s part. 
Hodgman brought an action against the company for 
over £1,000, but it was held that he was not entitled to 
more than £50, as the negligence of the coinpany was 
negligence in receiving the animal, and no declaration of 
value had been made at the time of the injury.^ 

Delivery to Carrier. — In order to make a carrier 
responsible for bis goods the consignor must be careful 
to deliver the goods to the carrier. jDeliveryJp a servant 
of the carrier is delivery to the carrier and maljes the r ^ * 
carrier responsible, prpvided th0.^.^ryant has authority to 
receive the goods. If a man were to deliver a parcel 
outside a railway station to a man who was a servant of 
the company, but who had no authority to receive parcels, 
and if that parcel were lost, the railway company would 
probably not be responsible for it, because it never was 
delivered to them. But delivery at an office, or any place 
which the railway company holds out to the public or 
recognizes as a place for the reception of goods, is delivery 
' Hodgman v. West Midland Jtailway Co., 35 L. J. Q. B. 85. 
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to the company, provided the person in the ofiSce who 
receives the goods is apparently acting for the company 
in the office. 

A consignor must also see that ali goods which require 
packipg^ yi . Q;:çler^ to jbe safely carried are properly and 
i / çpçurely packed. If goods are injured in transit because 

they were not properly packed the damage is the fault of 
the consignor himself, and for such damage the railway 
company are not responsible. If the company can see 
when goods are delivered that they are not properly 

h'^^ packed they can refuse to carry them, or (as has been 
already stated) may consent to carry them only at owner's 
risk. But if the improper packing can easily be seen, 
and nevertheless the company accept the goods without 
objection, they cannot afterwards escape liability for 
injury arising from the quality of the packing, to which 
the company could have objected, but to which they 
refrained fi^om objecting. 

A consignor is also bound to label or ?iddress goods with 
so fuU and complete an address as will enable the com- 

h.isi pany readily to find the consignee. If the address is faulty, 
C^^stK) Qj, ambiguous, or wrong, and on that account the company 

j, . ly/, fail to deliver the goods in proper time, or deliver to the 
wrong person, the company are not responsible for any 
damage which folio ws. 

Any person who tenders goods to a carrier for carriage 
is bound, if required so to do, to pay ali charges for the 
carriage. A carrier is under no obligation to accept goods 
unless the consignor is prepared to pay the charges at the 
same time as the goods are delivered. 

!•• ' 7-5' Delivery to the Consignee. — As has been already stated, 

a carrier is bound, unless excused by contract, to deliver 
the goods safely to the consignee. The carrier is an insurer 
of safe delivery, and is also bound to deliver without un- 
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reasonable delay. But the carrier is not an insurer b i*». 

against delay . Therefore, even when not protected by ^ is%{%A]^ 

contract, a carrier is only responsible for damage caused 

by delay when it can be proved that the delay is due to f ' '"5" 

negligence on the carrier's part. If dçl£ f. y ^ is caused bv 

matters outside the Qarrier's control. the carrier is uot 

responsible. Of course if a railway company undertake 

to deliver goods by a certain time they must observe their 

contract. But unless there is such an undertaking the 

obligation upon the company is merely to deliver within 

a reasonable time. An agreement to carry goods by a 

certain train which is advertised to arrive at a certain 

time is not of itself an undertaking that the goods shall 

arrive at their. destination at that time. Questions often 

arise as to loss of market. If a carrier accept goods 

with notice that they are for a certain market, and does 

not protect himself by contract, he may be liable for the 

consequences if the goods arrive late for the rharket. But 

loss of market may easily happen where there has been 

no unreasonable delay in dealing with the goods. So 

that loss of market may occur without negligence on the 

carrier's part, and therefore a condition in a contract that 

a railway company shall not be responsible for loss of 

market where there is no negligence on their part is a 

condition which maj^ be binding although not signed by |»- ■'^f- 

the consignor, as it does not attempt to excuse the company 

for liability for negligence. 

Where a railway company are liable to pay damages 
for delay the question as to the amount of the damages is 
often a very difficult one. It is clear that very serious 
consequences may often result from delay in the delivery 
of goods — consequences sometimes out of proportion to 
.^' the value of the goods. If a company are liable for delay 
they are only liable for such damages as are the natural 
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coDsequences of the delay. They are not liable for damages 
f'"^' which are due to extraordinary circumstances of which 

they had no knowledge. But if there are extraordinary 
circumstances which are brought to the knowledge of the 
company when they receive the goods, and if the company 
accept the goods with notice of the consequences which 
may folio w delay because of the unusual circumstances, 
they may be responsible. For example, Hadley was the 
owner of a mill at Gloucester. One day the crank-shaft 
of the engine which set in motion ali the machinery of the 
mill broke. Hadley thereupon sent a clerk to the office of 
Pickfords to arrange for the conveyance of the broken 
shaft to the manufacturers of the engine at Greenwich. 
The clerk told Pickfords that they were anxious to have 
a part of a machine delivered at Greenwich as soon as 
possible, and was told that if it was handed to Pickfords 
before 12 o^clock it would be delivered without fail next ' 
day at Greenwich. The clerk did not tell Pickfords that 
the mill necessarily stood idle for want of the broken 
shaJt. Through the negligence of Pickfords the shaft was 
not delivered for several days ; and as it was sent to the 
manufacturers as a pattern for a new shaft, the new shaft 
was not deUvered to Hadley for several days later than 
it would have been if Pickfords had carried out their 
arrangement. The result was that Hadley lost so many 
days* net profits of the working of the mill, which he would 
not have lost if the carriers had fulfiUed their contract. 
For these profits he brought an action against Pickfords ; 
but it was held that as the carrier did not know that the 
mill was kept idle for want of the shaft, they were not 
responsible for such extraordinary consequences of their 
delay in delivery of the goods.^ In another case, Collard 
sent a quantity of hops to the London Hop Exchange by 

^ JJadley v. Boxendale^ 9 Exch. 341. 
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the South-Eastern Kailway Company. There was an 
unreasonable delay of several days in delivery of the hops, 
and during those days the price of hops on the market was 
rapidly fallÍDg from day to day. In consequence when the 
hops were delivered and sold on the market they fetched 
£65 less than they would have fetched if they had been 
delivered without unreasonable delay. It was held that the 
loss of this £65 was a natural and ordinary consequence of 
the railway company's negligence and that they were liable 
to pay that sum to CoUard as damages for their delay.^ 

Delay and even total loss is often caused by mis- k 1^7. 
delivery, that is, delivery to a wrong person. If the 
carrier delivers goods at the place to which they are f' ' ^ ^' 
addressed he is not, as a rule, bound to inquire whether 
the person who receives the goods at that place is author- 
ized to receive them or not. Delivery at the place of 
address is usually a complete fulfilment of the carrier*s 
contract. But if the carrier delivers to a person at the 
place of address who* cannot reasonably be thought to 
have authority to receive the goods, the carrier may be 
responsible. For example, if a railway company took a 
parcel to a house and found that the house had just been 
bumt out and was in charge of a salvage man it would be 
rash of the company to deliver the parcel to the salvage 
man. There is no general rule that a railway company 
must deliver goods at the house of the consignee. Some- 
times the house is a long distance from a station and 
outside the radius within which the company usually de- 
liver. The company are, however, bound to deliver at 
the house if such delivery is within their usual course of 
business. If they do not deliver at the house then they 
should give notice to the consignee of the arrival of the 
goods and give him an opportunity of fetching them. 
^ Collard v. SoiUh Eastem Railway Co,, 30 L. J. Ex. 393. 
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This, however, is very often not possible, as when goods 
are sent addressed only to a station "to be called for." 
In such cases it is presumed that the consignee is expecting 
the goods, and it is his duty to claim and remove them 
within a reasonable time after their arrival. 

Liability of Carrier after Transit. — If a consignee does 
not remove or accept the goods within a reasonable time 
of their arrival at the station of destination, the rei|K)nsi- 
bility of the railway company as- carriers is at an end. 
Their resppnsibility as carriers lasts durine the transita- 
The transit íd eludes more than the actual time occupied *y^< 
by the journey. It is in law considered to begin the 
moment^the company accept the goods for carriage. It 
includes any time during which the goods are in the 
hands of the company for the purpose of carriage before 
the journey has commenced ; it includes, of course, the 
actual journey; çind it also includes the time which 
elapses after the goods have arrived at the station of 
destination until their delivery, or the expiration of such 
time as it is reasonable to allow the consignee to remove 
the goods. TCbe consignee cs^tinot extend the legal period 
pf transit for his own convenience. Where there is a 
special contract with regard to goods the usual agreement 
is that ** The transit shall in no case extend beyond 

1.. (a) the time that goods carted by the company are 
unloaded or tendered at the address to which they are 

n consigned ; or (h) the expiration of twenty-four hours after 
notice of arrival of the goods posted by the company is 
due for delivery to the consignee in the ordinary course 
of post or after notice of arrival is given to him person- 
ally or is delivered at his address, whiohever shall be first ; 

3^ or (c) when goods are consigned to the order of the sender, 
the expiration of twenty-four hours after the arrival of the 
goods.*' When the transit is at an end the carriers are 

' ** (ij. N^Tiu. êt «títi/trij. 
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responsiblefor the goods in the character of warehousemen, 

not carriers. As warehousemen they are bound to take 

good care of the goods, and may charge a reasonableU }pisa^^. 

sum for so doing, but they are not responsible if the goods 

are injured without any negligence on their part. For 

example, Goods were sent to a railway station addressed 

to.,Chapman " to be called for,'* and on arrival were'placed 

by tha railway company in the station warehouse. After 

having been there three days the goods were destroyed in 

a fire which burnt the warehouse down. It was held that 

the company were not responsible for the goods ; for, as 

the consignee had not removed them within a reasonable 

time after arrival, the transit was at an end ; the liability 

of the company as common carriers was therefore at an 

end; and they were not responsible unless negligence 

could be proved against them, which was not possible in 

this case.i 

Eecovery of Charges by Carrier. — As has been said, ^ja.íf^ 
no carrier need accept goods for carriage unless the con- ^' '^^^^' 
signor prepays the charges. If, however, the carrier 
accept the goods without prepayment and without any 
definito agreement as to payment, he is entitled to with- 
hold delivery of the goods to the consignee until the 
charges are paid. This right to withhold delivery until pay- 
ment of charges is called the " Carrier^s Lien." The right 
only extends to charges for the carriage of the actual 
consignment of goods retained. Thus, if a consignee \ -, 
were alreâSy mdêbted to a railway company for the car- - 
riage of one lot of goods, and a second lot of goods were 
carried by the company for the same consignee, the com- ' • 
pany would have no right to withhold delivery of the v. 
second lot of goods until they were paid the carriage of " 
the first lot. In other words, the carrier's lien is a ^gr- ? 
^ Chapman v. GrecU Western Hailrvay Co., 5 Q. B. D. 278. 
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ticular lien, and the carrier can only retain a consignment 
of goods as security for the payment of the carriage of 
those goods. He has no right to retain goods in order to 
enforce payment of his general account against the con- 
signee. The carrier may, however, have such a right by 
agreement. In that case he is said to have a general 
lien ;' and in most contracts made with railway companies 
there is a condition that the company shall have the right 
to hold the goods of the consignee as security for any 
monies due to them by the consignee. 

If goods are delivered without payment, the only 
remedy of the carrier is, as a rule, to sue for the car- 
riage. Then, as the carrier has usually no contract except 
with the consignor, the action must, as a rule, be brought 
against the consignor. The consignee is only liable where 
? the consignor was acting as his agent in forwarding the 
goods. Of course, in many cases the consignor and the 
consignee are the same person. 
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CABEIAOE BT SEA 

The owner of a general {L e, unchartered) ship^ is a 
common carrier, and as such (if not protected by con- 
tract) is an insurer of the goods, unless loss or damage 
arises from the exoepted causes. Loss by act of God is 
k i5r, much more common on sea than on land; it includes 
everything independent of the act of man which cannot 
be reasonably foreseen, or which, if foreseen, cannot be 
guarded against — as storm and fog. It need not be vio- 
lent. For example, if a ship is obliged to sail near the 
shore, and through a sudden failure of wind she become 
unmanageable and drift on to the rocks, this is an act of 
God. But the carrier is not entitled to avoid liability for 

1 See pp. 177, 183. 
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loss due to the excepted causes if by proper care he might 

have avoided the loss. Therefore, if a ship fali into the 

hands of the enemy^s warship by reason of the negligence ^- ^S^- 

of the captain, the owner will be responsible for the goods 

lost by capture. The carrier will not be excused, either, 

where the loss woufâ not have occurred except for the 

facf that witKòuIrgood-íeífcSor^i^e captain^ deviated from 

the proper coursQ of his vpyage, or where the loss would 

not have occurred except for the fact that his ship was | u^ i^< 

unseaworthy at the commencement of the voyage. ^^ ^ 

The carrier by sea is not liable in respect of goods 
jettisoned. Sometimes, in order to save a ship and the 
fest 01 the cargo from threatened danger, some of the 
cargo has to be thrown overboard and abandoned. This 
destruction of goods by intentionally and properly throw- 
ing them overboard is called **jettison." But although 
the shipowner is not liable for failing to safely deliver 
goods jettisoned, bq^ the shi^and the rest pf^ the cargo l, iaa 
are liable to contribute, according to their values, to ' •^ * 
the amount of the loss of the owner of the jettisoned 
goods. So that the loss is shared equallyj^ro rata by ali 
concerned. 

By the Merchant Shipgii^, 4pi>^jy894, the c^ier by l ^t* 
'^' sea is entitled to protection in other cases. Thus, where 
any goods being carried on board his ship are damaged 
by reason of fire which breaks out on board without any 
actual fault on his part, the carrier is not responsible. 
Also, where gold, silver, diamonds, watches, jewels, or 
precious stones are carried on a ship, the owner or con- 
signor of such things is bound to declare to the owner or 
master of the ship the nature and value of such goods. 
This declaration must be made either in a bill of ladíng 
or in some other writing. If such goods are sent by ship 
without such declaration, the carrier is not responsible 
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for loss by theft or other cause happening without his 
actual fault or privity. 

Again, in certain waters the master of a ship is obliged 
by law to employ a government pilot. If while the ship 
is in charge of such a pilot within such waters loss or 
damage is caused by the fault of the pilot, without fault 
on the part of the master, the shipowner is not responsible 
for such loss or damage. 

Limitation of Liability. — The Merchant Shipping Act 
also places a limit on the total liability of a shipowner for 
loss for which he is answerable without any actual fault 
or privity on his part, whether the loss happens on 
board his own ship or on another ship with which his ship 
collidea. In respect of loss due to any one wreck, coUision 
or other such accident, the total liability of the shipowner 
cannot exceed £15 for each ton of his ship's tonnage, for 
^s of life, personal injury, arid damage to vessel or goods. 
'The total liability in respect of goods and damage to 
anotlíer ship cannot exceed £8 for each ton of his ship*s 
tonnage. If claims are made against the shipowner in 
respect of loss of life and personal injuries, and also in 
respect of damage to goods or another vessel, the claim- 
j ants for loss of ♦ life and personal injury will be entitled 
to £7 a ton of the ship's tonnage; and ali claims will 
rank equally against the other £8 a ton. Therefore the 
claimants in respect of loss of life and personal injury 
having exhausted the £7 per ton, may prove for the 
balance equally with the claimants for loss of goods and 
damage to vessel against the £8 a ton. Where such 
claims are made against the shipowner he may pay the 
total amount of his liability into Court ; then the various 
claims are ascertained, and the amount available is 
"distributed pro rata amongst the claimants according to 
the value of their claims. 
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The Contract. — Large quantities of goods are carried 
by -land without any special contract being made with 
regard to their carriage. But few goods are carried by sea 
without a special contract being made between the 
consignor and the shipowner. Speaking generally, a ship- 
owner employs his ahip in one of two ways. Firstly, as 
a general ship, when the ship is announced to be about to 
proceed on a defined voyage and to be ready to take the 
goods of any persons who desire to ship goods in her. A 
contract is usually made with the shipper (or consignor) 
in respect of each consignment of goods. This contract 
is called a bill of lading. Secondly, the ship is let by the 
owner to a person who hires the whole carrying capacity 
of the ship, so that the ship and her master and crew are 
put at the disposal of the hirer for a certain time, or 
for a certain voyage. The contract by which the services 
,^. pf a ship are let andhired in this way is called a charter- [» .^ ^^' 
part y , and the hirer is called the charterer. Every ship 
is under the control and command of a master (or captain). 
The master makes contracts for the employment of the 
ship, he signs bills of lading and charter-parties in his 
own name as master ; and although he is the agent of the 
shipowner, he is personally liable on such contracts as P • ^ 7 
well as his principal the shipowner. He is also, of "" ''* 
course, personally liable for any wrongful act by which 
goods are damaged. For instance, improperly jettisoning. 

Carriage in a General Ship. — In the usual course of 

things notice is given by advertisement or otherwise as to 

the date of the sailing, ports of call, etc, of a general ship. 

An intending shipper then arranges with the owner or 

master of the ship as to the amount of freight and terms 

of carriage. Freight means the^ecuniary consideration 

payable for the carriage of goods in the ship. The 

shipper then delivers his goods to the person in oharge 
12 
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of the ship, either at the docks where ste is lying or into 
lighters or otherwise according to circumstances. In ex- 
change for his goods the shipper is handed a document 
called a ** mate's rec eipt," which acknowledges thereceipt 
of the gooás. When the goods are put on board, then 
the master of the ship siens a "hilloí lading," which is 
given to the shipper in exchange for the mateis receipt. 
This bill of lading contains the terms of the contract 
under which the goods are carried, and must be stamped 
with a 6íí. stamp. Bills of lading vary in form in the 
case of different owners and particular trades. But 
although differing in many details they generally folio w 
one type, of which this is an example — 

\?.ÍSL " Shipped in good order and well-conditioned by 

Eobert Lewis, in the steamship Prifij^ss Maíid, whereof 
is master for this present voyage James McLeod and now 
lying at London, twenty^ jackages merchandise being 
marked and numbered as in the margin and to be 
delivered subject to the exceptions and conditions at foot 
hereof in the like good order and well-conditioned at the 
port of Sydney, unto Henry Wallace or to his assigns on *>Ç 
freight primage and âverage accustomed for the said 
goods being paid by the consignee in cash as per margin 
ship lost or not lost. In witness whereof the commander 
of the ship hath afiSrmed to three Bills of Lading ali of 
this tenor and date one of which being accomplished the 
others to stand void. Dated in London this 21st January, 
19 . . . The foUowing are the exceptions and conditions 
above referred to — 

* * Weight Measure Contents and Value unknown. The act of God 

the King's Enemies restraint of Princes Rulers or Peoples restriction 

** * ^ * of Quarantine Piratas Robbers or Thieves by Sea or Land Barratry 

of the master or crew Accidents Loss or Damage from Vermin Fire 

Jettison CoUision Machinery Boilers Steam or Defects latent or 

, í«rt.v ^Lt U ^^(A^ ^^<^ '*^^^- 
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otherwise in Hull Tackle Boilers or Machineryor their appurtenances 
and ali Perils Dangers and Accidents of the Seas Rivers Land 
Carriage and Navigation of what kind soever or loss delays or any 
other consequences arising from combinations of workmen or others 
whether ashore or afloat strikes or civil commotion or any act 
neglect or default whatsoever of the Pilot Master Mariners or other 
Servants or of the Agents of the Company or from transhipment or 
warehousing or from obliterations of marks or numbers or from 
leakage breakage insufficiency of packages or sweat or rust or 
injurious effects of other goods. The Ship is to be at liberty to 
sail with or without Pilots and to tow and assist Vessels in ali situa- 
tions and also to deviate from the Voyage for any purpose or to 
touch and stay at other 'ports either in or out of the way. 

" {Signed) J. McLeod — Master." 

Liability of the Master. — The bill of lading is capable 
of being looked at from several different points of view. 
In the first place, í^js^an acknowledgrnent or admission 
by the raaster that the goods described in the bill of 
lading have been put on board. It is outside the scope 
of the master' s authority to sign a bill of lading for goods 
which he has not received on board. If he does sign a 
bill of lading for goods which in fact have never been 
shipped, the shipowners are therefore not responsible for ' 
such goods. The master himself, however, is boúnd by 
the bill of lading, and is answerable for the value of the 
goods to any one who has given value for them on the 
faith of the master's statement that they are on board his 
ship. The shipowners may, however, be liable for goods 
which were never put on board if their agents received 
them for carriage, and it was by the fault of such agents 
that the goods were not shipped, for the liability of a 
carrier commences when he accepts the goods. 

The Bill of Lading as a Document of Title. — A bill of ^ 1 1 a 
lading is also a docT;iipient of title to the goods, i,e, its 
possession is evidence of a right to the possession of the 
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goods.^ It is a symbol of the goods as long as they are at 
sea and until they have been delivered to some person 
entitled to receive them. In the usual course a bill of 
lading is signed in triplicate; one is retained by the 
master, one is retained by the shipper, and the third is 
ti sent to the consignee. This third is very likely sent by 
post and by a quicker route than the goods ; so that it 
probably reaches the consignee before the goods. In 
these circumstances the consignee having got possession 
of the bill of lading, which is a document of title to the 
goods, may sell or otherwise deal with the goods while 
they are still at sea. He does this by indorsing the bill 
of lading and transferring it for value to the buyer of the 
goods. Such an indorsee then becomes entitled to the . 
goods. He in his turn may transfer his right to a third 
person by delivering the bill for value to him. When the 
ship arrives at the port of destination, the consignee, or 
indorsee, or holder of the bill of lading, should be ready 
to receive the goods. He proves his right to receive 
K f ^t , them by producing the bill of lading to the master. The 
master then compares it with the one he has retained, 
and if they correspond it is his duty to deliver the goods 
to the person producing the bill on payment of the freight 
and other charges due. The bill of lading is, therefore, in 
the nature of a negotiable instrument ; but it is not really 
'* iA<ífe\ aT negotiable instrument, for a person transferring it can 
K.1%1^ g^ve no better right to the goods than he has himself. 

Although there is in fact no contract except with the 

j ) shipper, the consignee has the right to sue for the goods, 

^■^^1< V: or for damage to the goods, or otherwise, as if the con- 

f». / 7^' . \ tract had been made with him, and the indorsee of the 

ibill of lading who is entitled to the goods has a similar 

right. Where the goods have been shipped by an unpaid 

^ See aTite, p. 120. 
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seller and consigned to the buyer, in case of the buyer's \ j| 
insolvency the seller has a right of stoppage in transitu. li 
But if while the transit still continues the consignee í i f^ 
re-sells the soods and indorses the bill of lading for value f ^ T r ^ 
to Qi second buyer, who acts in good faith and without ■ 
notice that the goods have not been paid for, the seller*s ; 
right of stoppage is lost as against this indorsee. ;: 

Conditions of the Bill of Lading. — A bill of lading also 
is evidence of the terms of the contract between the ship- 
owner and the shipper. The contract is to carry and 
deliver the goods safely and without unreasonable delay, 
subject to any special conditions and limitations contained 
in the bill.- Such conditions are generally expressed in 

§. the bill of lading itself, but they may be contained in some 
other document referred to in the bill of lading. For 
example, the bill of lading may be expressed to be sub- 
ject to the conditions contained in a charter-party. In 
that case the conditions in the charter-party are con- 
sidered to be incorporated in the bill of lading. It may 
be noticed that the conditions in a bill of lading are none 
the less binding because they are unreasonable. 

At , Nearly ali bills of lading begin with the words " shipped 'h • ' ^ í» 
m good order and condition. If these words were not 
qualified by any others the master might be bound to 
deliver goods in good order and condition even though he 
had not so received them. Hence it is usual to insert 
the ..wpjçds, ** weight, measure, contents, and value un- 
known." These words have the effect of making the 
shipowner or master responsible to deliver the goods in 
the same condition as to weight, measure, etc, as he 
received them and not otherwise. 

It is almost invariable for the shipowner also to 
protect himself from liability for loss arising from a large 
number of causes — from dangers peculiar to navigation 

• • • 

%, Tíi< W.O, li«f a v<r«y fcvícf V^^ ul»<eí. r«j<rs t» « ^'^j'$l. 
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— from dangers peculiar to the use of steam — from defects 
in hull, machinery, and appurtenanoes — from the effects 
of strikes or riots, and so on. 

" Restraint of princes, rulers, and peoples *' covers any 
act of a State or Government which interferes with the 
course of the voyage. For example, the blockade of a 
port, the seizure of goods as contraband of war, quaran- 
tine regulations, or the putting an embargo, i. e. a 
restraint, on a ship. Thus, at the time that war was 
declared between China and Japan a ship was on a 
voyage to Japan carrying amongst other things explosives 
for the Japanese Government. The master on reaching 
Hong Kong landed the explosives and continued his 
voyage to Japan with the rest of the cargo. If he had 
not done so he ran the risk that Ghinese cruisers would 
seize the contraband goods and very likely seize and 
retain the ship herself. In an action by the shippers 
against the shipowners for their breach of contract to 
carry the explosives to Japan it was held that the risk of 
the goods being seized did amount to a " restraint of 
princes." ^ 

** Barratry " means any wrongful act wilfuUy committed 
by master or crew in relation to the ship or cargo. For 
example, intentionally wrecking the ship, or setting her 
on fire, deviating from the proper course of the voyage 
for the master^s private purposes, fraudulently selling the 
cargo, or any such act. 

" Primage " means certain small payments which used 
generally to be paid to the master for taking care of the 
cargo. Very often, however, now-a-days these payments 
are not demanded, and the master is remunerated entirely 
bv salary. " Average accustomed" means the share of 
certain expenses which are usually borne by the ship and 

1 NoheVs Explosives Co. v. Jenkirn (1896), 2 Q. B. 326. 
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cargo according to their respective values, such as the 
expenses of towage, 

Charter-parties. — Ships are chartered in various ways. 
Sometimes the ship is hired outright, so that the whole 
control and possession of the ship is transferred to the 
charterer. T^e. master and cr^w are the servants of the j, ^jj, 
charterer, and the charterer is almost in the same u< ^^^ 
positíon as an owner, having the right to use the ship for 
any proper purpose he pleases which is not inconsistent 
with his agreement. À contract of this description is not 
a contract for carriage at ali, but amounts for ali practical 
purposes to a lease of the ship herself. 

In the next place, ships are chartered by a contract 
made between the owner and the charterer, by which the 
charterer acquires the use of the whole ship so far as 
her carrying power extends for the carriage of his 
goods. By the terms of such a charter-party the owner 
only agrees that the ship shall be at the disposal of the j^^ oÁr^v^ 
charterer for the carriage of goods. The charterer gets 
no right to control the ship, or the master, or the crew, 
in regard to the manner in which she is to be navigated, 
The master and crew remain tKe servants of the owner, 
and the owner acts as carrier of the charterer^s goods. 
Such a charter-party is usually either for a certain definito 
voyage or for a certain time. The following is in outline 
an example of an ordinary charter-party for a certain 
voyage — ' ' 

LondoUf 26th March, 19 . . 

It is this day mutually agreed beween /. Brown & Co, 
owners of the good steamship called theTiÓLET"3T"of 

tons burden whereof W, Bichar dson is master now at k ' ^ í»*. 
Lonãon and T. James ê Co, merchants. 

1, That the said ship being tight, staunch, and strong f>. '<r**. 
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and every way fitted for the voyage shall proceed with ali 

^i^s. reasonable dispatch to Newport and there load always 

H,i %r. afloat aJi^landLcqmplete cargo of coal (say about^^tons 

in weigbt) and being so loaded shall fortbwith sail and 

proceed with ali dispatch to Biqa or so near thereto as 

|>. I fré . she can safely get and deliver ber cargo as ordered always 

afloat. 

2. The cargo to be loaded in.,^* working days from 
tbe time in which notice is given tbat the sbip is ready 
to load and days to be allowed the charterers over and 

b 1 « 6 . 8ibove the said lay days for loading for which they shall 
|,. \rj. pay £^. per day demurrage. 

3. The A et of God, etc. {excepted jperils similar to clame 
í" ^ *^* in bill of lading) . 

4. The ship to have liberty to call at any ports to tow 
and assist vessels in distress or to deviate for the purpose 
of saving life or property. 

5. The cargo to be taken from alongside by consignee 
at port of discharge free of expenso to the ship at the 

Kl ri. average rate of„^ tons per working day weather per- 
j, ,^> mitting. Time to commence when notice is given tbat 
the ship is ready to unload. 

6. The freight to be paid at the rate of ^,^,, per ton 
^'* i{>/r», Q. (s hip lost or not lost) in cash by the consignee. 

' 7i "General average to be settled according to the York- 

h.^Aò Antwerp Bules 1890. 

• I».|*7. ^* '^^® Charterer's liability shall cease as soon as the 
cargo is shipped and demurrage in loading (if any) is 
paid, the master and owners having a lien on the cargo *>(• 
for freight demurrage and average. 

Signed, etc. 
Witnessed, etc ' .. 

This document must be stamped with a sixpenny stamp. 
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The provisions of the contract and the meanÍDg of some 
of the expressions used will now be considered. 

The expression "gow at " is important as indicating )9ií-3 
the whereabouts of the ship at the time the charter-party 
is made. The importante lies in the fact that the charterer 
calculates the time when the ship should arrive at the 
port of lading from his knowledge of where she is when 
the charter is made. 

** Ti^t, staunch, and strong and in every way fitted for fj i v 3 
the voyage.'* These words constitute an express warranty 
that the ship is seaworthy, and that at the time of shipping , h* fyf, 
*TS she is in every way fit to receive the intended cargo. 
Sucli a warranty is, however, also implied by law on the 
shipowner*s part, and the extent of the warranty of course 
varies with the n ature of the cargo. Thus, where there 
is a contract to carry frozen meat, there is an implied 
warranty that the ship is fitted with the necessary 
refrigerating machinery to keep the meat in a sound con- 
dition on the agreed voyage. A warranty that at the 
commencement of the voyage the ship is fit to encounter 
ali perils of the sea is always implied. 

The expression ** always ;afloat " means that the ship |a. i •"♦^ 
shall not be required to lio in any port where she cannot 
in ali conditions of the tide lie afloat when fuUy loaded. 
In the case of a large vessel this condition is also probably 
implied, for the sake of the safety of the ship. 

"A fuU and complete cargo." As the charterer usually [^ » «"4. 
has to provide the cargo, and to pay freight, which is 
calculated at so much a ton, it is of great importance to 
the shipowner that a fuU cargo should be loaded, for 
otherwise he loses part of the expected freight. It must 
in every case be a question of fact whether or not the 
cargo loaded was a fuU cargo. Where such words are 
used as "say about 1,000 tons," it has been decided 
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that a cargo weighing within 3%, more or less, of the 
1^000 tons satisâes the engagement. 
!•.(»*• " ®^ ^®^^ thereto as she can safely get." These words 
are inserted to protect the shipowner from having to take 
the ship into a port where she cannot lie in reasonable 
safety. Where these words are used the shipowner does 

« 

not undertake absolutely that the ship shall arrive at a 
named port. Therefore, if the master finds that there is 
not enough water for his ship feo cross a bar at the mouth 
of a river, or that there is any other obstacle preventing 
him reaching an agreed port, he may require the consignee 
to accept delivery of the goods at some point short of the 
port, but as near as he can reasonably be required to get. 
The obstacle, however, which will justify a master in 
refusing to proceed must be one of a permanent character. 
If the obstacle be a temporary one, and the ship by 
waiting a reasonable time can get to the port, she ought 
to wait. 

b í fr/f . Denmrrage. — The work of loading and unloading a ship 

is generally carried out by persons employed by the ship- 
owner. But it is the duty of the shipper to bring the 
goods to the ship, and of the consignee to be ready to 
receive them at the port of discharge. As a ship's time 
is so valuable, it is usual to provido that a certain number 
of days shall be allowed to the charterer for loading. 
. ,^^ T^Ç?® ^^y^ ^^® called ** lay days.'' "Where "days*' are 
inentioneá ín "a charter they are consecutivo days, unless 
the context shows a contrary intention. " Kunning days " 
are always consecutivo days, including Sundays and 
holidays. " Working days " are ali days on which work is 

' ** accustomed toT)e dòne inTihe particular port, Therefore 
Sundays and holidays are excluded. What are working 
days must depend on the country and the customs of the 
port ; for a day may be a working day in one port and not 
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in another. For example, the ITtla March — St. Patrick's 
Day — is a working day in Bristol, but not in Cork. 
"Weather working days" are working days on which hi^i. 
work is not stopped by the weather. The charterer 
undertakes that, as far as he is concerned, the loading shall 
be complete within an agreed number of lay days. But 
it is usual to agree that if he require a few more days, 
not exceeding a stated number, he shall be entitled to 
have those extra days for an agreed sum per day. This p .1 *-^. 
sum is called " demurrage." And the agreed payment 
or these additional days is alone strictly called demurrage. 
The charterer is within his contract in detaining the ship 
for any time not exceeding the agreed number of days, 
provided he pay the agreed demurrage. But ij[ he delay 
the ship beyond the agreed number of days he commits 
a breach of contract, and is liable to an action for damages 
for detaming fhéstip. Suct 3amages are comnaonly but 
less còrrecíly álso Called denaurrage. If no lay days are 
mentioned in acharter-party, the shipper must be allowed 
a reasonable time for the loading of the cargo, but will 
have to pay damages if he delay the ship beyond a 
reasonable time. 

The Cesser Clause. — The clause number 8 in the form 
of charter-party is called the "cesser clause." The /^.i^-í. 
person responsible for demurrage or '3étèntion of the 
ship, either in loading or unloading, is primarily the 
charterer. Where there is delay in unloading the h. tÃô 
consignee may also be liable. It is, however, often the 
ilitention of the charterer that his responsibility shall come 
to an end as soon as he has provided the agreed cargo. 
To carry out this intention the cesser clause is inserted ; 
and this frees the charterer from liability for anything 
which occurs after he has provided the cargo. 

Freight. — The money payable for the carriage of goods 
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in a ship is called *' freight/' Where goods are shipped 
^ithout any bill of lading, or where the bill of lading 
contains nothing as to the time of payment of the freight, 
freight is payable only on delivery of the goods at the 
port of discharge. The master must be ready to deliver 
b i # I , the goods before he can depaand the freight. But 
Y ( Sr^' the right to freight is often provided for by express 
agreement in the bill of lading. If the shipowner has 
failed to carry the goods to their destination, although 
such failure is due to causes beyond his own control, he 
is not entitled to freight unless by express agreement. 
Nor in the absence of agreement is he entitled to freight 
. where the goods have, from any reason, perished or been 
destroyed upon the voyage. For example, freight would 
not be payable for the carriage of cattle which died diiring 
the voyage, not even if their carcasses were carried to the 
destination ; for the contract was to carry live animais. 
But where goods are merely damaged, not destroyed, o^ 
the voyage, freight is payable when the master is prepared 
to deliver them ; and it is no defence that the goods are 
so damaged that they are not worth the freight payable. 
It is often a difficult question whether the goods have been 
merely damaged or whether they have been destroyed. 
If the ffoods have so lost their identity as not to be 
merchantable under the description by which they were 
fc j-^ shipped, they must be considered as destroyed. Ifthey 
are merchantable under that description, even though 
damaged, freight is payable. For example, a ship loaded 
with dates sank in the Thames, • and the dates becâme 
saturated with foul water. They were in consequence 
unfit for human food, and were therefore not merchantable 
as dates, though they had a considerable value for distil- 
ling. It was held that no freight was payable. 

If the shipper interfere and prevent the voyage being 
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completed, freight is payable, although the goods are not 
brought to their destination. For example, if the goods 
were temporarily landed at an intermediate port to enable 
repairs to be effected, and the owner took possession 
of them and refused to allow them to be carried to the 
destination, freight would be payable as if they had been 
carried to the destination. It sometimes happens that 
goods are delivered at a port short of the agreed destina- 
tion by mutual agreement. Eor example, a cargo of coal 
for Hong Kong is by agreement delivered at Singapore. 
In such a case the original contract is abandoned in part 
by mutual consent ; but a new contract is implied from 
the facts, i. e. to pay freight according to the serviços 
actually rendered. Such freight is called *^ prorata 
freight/' — '— 

It is not unusual for freight to be payable by uic-ft, 
agreement by the shipper before the voyage has com- 
menced, or perhaps within a certain number of days after 
the ship has sailed. Such freight is called '* advance . 
freight." If not paid as agreed, it can be recovered from \\ 
the shipper even though the ship and cargo be lost. And j | 



/ 



if it be paid as agreed, and the ship be lost, it cannot « ' 
be recovered, though there may be a counter-claim for the \ 
loss of the goods. Ereight is usually calculated by the 
weight of the cargo, but sometimes it is a âxed sum 
irrespective of weight. Such sum is called "lump 
freight." Where freight is payable by weight, and a 
charterer agrees to supply a full cargo up to a certain 
weight, he must pay dQ.mages if he do not ship a full 
cargo, as compensation for the wasted space in the ship. 
Such compensation is called " dead freight." 

Average. — In a sea voyage three classes of interests 
are usually concerned: the interest of the owners of 
the ship, of the owners of the cargo, and of the persons 
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entitled to freigbt payable on the cargo. It sometimes 
happeng that in order to avoid a danger which threatens 
ship and cargo and the interests of ali concerned, some part 
of the property at risk must be sacrificed. For example^ 
it is sometimes necessary to throw cargo overboard or to cut 
away masts in a storm ; it is also sometimes necessary to 
âood a ship with water to extinguish fíre. In such a case^ 
where part of the cargo, or part of the ship, is intentionally 
destroyed or abandoned in order to save the rest, and for 
the advantage of ali the interests at risk, the loss is said 
to be a " general average '* loss, and ali those for whose 
benefit the sacrifice has been made must bear their share 
of the loss and contribute to it pro rata according to the 
value of their property in danger. Where property is 
damaged not for the general benefit, ]bhe loss must be 
borne by the interest concerned or according to contract. 
Such loss is called " particular average." General average 
is usually calculated according to a body of rules agreed 
to by the representatives of various countries, and known 
as the York-Antwerp Eules, 1890. 

Lien. — ÍKê stipowner has a lien upon the cargo 4^. 
for bis freight and other charges which he may have 
properly incurred in preserving goods. His lien e^sts 
independently of any express agreement ; and where 
Jhere is an express agreement as to payment of freight, 
tbe^Jlien s^iU . exists, unless it is inconsistent with the 
agreement. The lien exists for freight due either under a 
bill of lading or a charter-party. The lien also extends 
without any agreement to general average. It extends 
to the whole of the cargo carried on one voyage for which 
freight is payable by the same consignee. Therefore the 
consignee is not entitled to have a portion of the goods 
delivered on tender of a corresp(Wraing part of the freight, 
and the master may refuse to deliver any of the goods 
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until the whole freight is paid. By agreement, lien is 
often given for demurrage, for dead freight, and other 
things. 

As the lienis merely a passive right to retain goods, it is 
obvious that it must often be difficult for a ship to enforce 
her lien except at the cost of much delay. A ship cannot 
wait to recover freight which there is a difficulty in get- 
ting, and cannot wait when the consignee does not come 
forward to accept delivery of the goods. In such cases 
the shipowner would run the risk of losing his Uen by 
landing the goods and sailing away, unless some provision 
were made by law for.protecting his rights. Accordingly, 
it is provided i that in such cases the shipowner may land 
the goods and deposit them in a warehouse or on some 
wharf. If they are goods sub ject to duty thçy. ujust be \^.t^i. 
depositei in a FònHeâ warehouse. Then notice in writing 
is given to the warehouseman, or wharfinger, that the 
goods are subject to a Hen for freight and other matters 
mentioned in the notice to the amount specified. The 
goods then cannot be obtained from the warehouse or 
wharf until these charges are paid, and are subject to the 
lien as long as they are in the warehouse or wharf. If 
the charges remain unpaid for ninety days from the time 
that the goods were deposited, the warehouseman may sell 
the goods, or enough of them to satisfy the charges, by 
nublic auction. Before they are sold, however, he must 
advertise the sale in newspapers, and aiso, if possible. send 
a notice pfthe^ale b^ppst to the.owner of the goods. If 
the goods are of a perishable nature, the warehouseman 
may sell them by public auction as soon as i$ necessary 
to avoid loss, and without any notice or advertisement. 
Where the goods are sold by auction, the proceeds of the 
sale must be appUed by the warehouseman as foUows, and 

By the Merchant Shipping Act, 1894. 
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ff, • in the following order : (1) In payment of duty, if the 

ai, ^ goods are dutiable and sold for home use; (2) in pay- 

^^, \ ment of the expensas of the auction ; (3) in payment of 

i^, f • the charges of the warehouseman ; (4) in payment of the 

V amount claimed by the shipowner for freight and other 

$, ^^, charges. The surplus, if any, must be paid to the owner 

\ of the goods. 

HAKIKE INSURANCE 

From a study of the forms given above of bills of 
lading and charter parties, it will be seen that shipowners 
protect themselves so fuUy by their contracts that they 
can very seldom be liable for loss or injury to goods. 
Therefore goods, as well as ships, freight, and other 
matters which are at risk on a sea voyage, are usually h 
insmred against loss.^ The owner of, or person interested 
in the goods, ship, or other interest at risk is the '^ assm:ed," 
and the person who insures against loss is the '' insmrer " 
or " underwriter." A contract of marine insmrance is a 
contract by which the insmrer undertakes to indemnify 
the assured, in the manner and to the extent agreed, 
against loss arising at sea. The contract may extend to 
loss on land or inland waters incidental to a sea voyage. 
No contractL,.of marine insurance is good unless the ^ 
* assured has an insurable interest in what he insures ; ''^' 
tl&at is, unless he may benefit by the safe arrivaí of the 
property, or may be prejudiced by the loss of or injury 
to the property insured. If a person ônter into a con- 
tract of marine insurance in reference to anything in 
which he has no interest, the contract is a mere wager, 
and is void. The contract, however, may be good where 

^ The law on the subject of Marine Insurance is codifíed in the 
Marine Insurance Act, 1906. 
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the assured has an interest in the matter insured at the 
time of the loss, although he bad no interest when the 
contract was made. It is clear that the owner of goods 
has an insurable interest in goods shipped. The buyer 
of goods also has an insurable interest in the goods, even 
though he may have a right to reject the goods on 
arrival. The underwriter has an insurable interest in 
his risk, and may lawfully re-insure against that risk, 
which re-insurance is in practice of frequent occurrence. 

Fo£the purpose of Insurance the value of goods shipped 
is their prime cost plus the expenses of shipping and the 
cost of insurance. -h 20^9 u yjaUi a^ f>A»ru cK^KeTiò. 

The Polícy.— 'A contract of marine insurance must be 

in writing and stamped. Such written contract is called 

the "policy." These contracts are generally effected 

through ISfokers. When the owner of goods about to be 

shipped wishes to insure them, he supplies the particulars 

to a broker; the broker enters these particulars on a 

form called the " slip " ; and the underwriter accepts 

liability by merely putting his initials to the slip, and 

writing on it the amount for which he undertakes to be 

liable. This slip is not the contract, but the underwriter 

by initialing the slip undertakes to enter into a formal 

contract. Hence the policy may be executed some time 

after the contract is arranged, or after the goods have 

started on their voyage. The broker is responsible to 

the underwriter for the premium, but the underwriter is 

directly responsible to the assured for the amount which 

may be payable in respect of losses. A marine policy /, 

must specify the name of the assured ; the subject matter 2, 

insured, and the risk insured against; the voyage covered - ; ^' 

by the insurance; the amount of money insured; and } '■ k, 

the name of the underwriter. It must also be signed » » ^' "* 

by or on behalf of the underwriter. Goods are usually 
13 
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insured from one place to another, and in this case the 
policy is called a ** yoya ge^' P^.ljcy' ^ ^hip may be insured ,JC 
for a certain time, not exceeding twelve montbs ; in this 
case the policy is called a "time" policy. A "valued" 
policy is a policy ia which an agféed value of the thing 
assured is inserted. In the absence of fraud such agreed 
value is conclusive of the value as between assured and 
^ underwriter. An"unvalued" or,"open" policy is one 
I in which the value of the property insured is not stated, 
but the insurer agrees to indemnify the assured for bis 



i 



loss, not exceeding a certain named amount, leaving the in- 
surable value to be ascertained, if necessary, in the future. 

Disclosure and Bepresentations. — A contract of marine 
Insurance is one in which the parties must treat one 
another with the utmost good faith. If the utmost good 
faith is not observed by one party, the other party may 
treat the contract as void. The assured must disclose to 
the underwriter, before the conítract is concluded, every 
material circumstance which hé knows, or in the ordinary 
course of business ought to know. Every circumstance 
is material which would influence a prudent underwriter 
in determining whether to tàke the risk, or in fixing the 
amount of the premium, pence the concealment by the 
assured of any fact, not /within the knowledge of the 
underwriter, which tends lo increase the risk, is a failure 
to observe good faith, and may avoid the policy. Again, 
every material representation, or statement of fact, made 
by the assured to the underwriter in negotiating for the 
contract must be true. Every representation is material 
which would influence a prudent underwriter in entering 
into the contract. An untrue statement is sufficient to 
make the contract void, 

í)oubíe Insiixance. — Whçre a shipper effects more than 
one policy on the same goods for the same voyage, and 
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the sums insured exceed the insurable value oí the 
property, the assured is said to be over-insured by double 
insorance. In such a case he may claim payment from 
the separate underwriters in any order he pleases, unless 
he has otherwise agreed, but hemust not receive in ali a 
total sum exceeding the insuralble varuè^òrfils property. 
Where the assured has received money under one policy, 
he must give credit for that som against the value of the 
goods if he makes a claim under another policy. Where 
the assured receives any sum in excess of the insurable 
value of his goods, he holds that sum in trust for the 
underwriters. 

Aflsigiimeat of Policy. — Â marine insurance is always 
assignable, unless it contain terms prohibiting assign- 
ment. It may be assigned either before or after a loss. 
The assignee is entitled to sue upon the policy in his 
own name, but the underwriter sued is entitled to raise 
any defence which he might have raised if he had been 
Bued by the original assured, The policy may be assigned 
by an indorsement written upon it. 

L088 and Abandomnent.— The underwriter is liable to 
indemnify the assured against loss, provided the loss was 
directly caused by a peril insured against. He is not 
liable for loss due to a cause not insured against. For 
example, if a policy did not insure against war riska, an 
assured cannot be entitled to recovar from the under- 
writer the value of goods seized and confíscated by the 
warships of a belligerent Power. The underwriter is t, tcL 
not liable for any loss due to wilful misconduct on the ' ' 
part of the assured ; but unless otherwise agreed, he is 
liable for loss due to a peril insured against, even though 
tEe loss would not hs^ve occurred but for the misconduct 
or the negligence of the master or crew. Unless other- 
wise agreed, the underwriter is not liable for loss caused 
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by delay, nor for ordinary wear and tear, ordinary 
leakage or breakage, inherent vice, nor for loss due to rats 
or vermin. When the property insured is entirely lost 
or destroyed, there is said to be a " total lo ssf/' Any loss 
Dot amounting to total loss is a '' partial loss." Â total 
loss may either be an '< actual" total loss or a " construc- 
tive" total loss. Where the property is so damaged as to 
h.t^t*. cease to be a thing of the kind insured, or vvhere the 
assured is irretrievably deprived of it, there is an actual 
total loss. Where the property insured is reasonably 
abandonèd because its actual total loss appears to be 
unavòidalble, or because it oannot be preserved without 
incurring expense which would exceed its value, there 
has been a constructive total loss. For example, where 
the goods of the assured are on a ship stranded, owing to 
a peril insured against, on a distant shore, so that the 
cost of recovering them would exceed their value when 
recovered, there has been a constructive total loss. Âgain, 
where the goods are so damaged pn the voyage that the 
cost of repairing them and forwarding them to their 
destination would exceed their value on arrival, there 
has been a constructive total loss. Where there is a 
constructive total loss the assured may, if he pleases, . 
treat the loss as a partial loss ; or he may abandon tl^ 
goods to the underwriter, and treat the loss as if it were 
an actual total loss. But where he elects to abandon the 
goods íiémust givé ti^tp underwriter notice of abandon- 
ment. If he fail to do so, the loss can only be treated as 
a partial loss. On receiving such noticè the underwriter 
is entitled to take over the interest of the assured in the 
property, or in so much of it as still exists, Whene ver the 
underwriter pays for a total loss he becomes entitled to 
také òver ihè interest of the assured in whatever remains 
of the property. 
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Liability of TJaderwriter. — Where an assured in the 
case of an open policy is insured to the full insorable 
value of the goods, or where in the case of a valued 
policy he is insured to the full extent of the value fíxed, 
the snm which he can recover is called '' the measure of 
mdemmty/ 

' II is à common thing for several underwriters to sign 
a policy, each being severally liable on the policy up to the 
amouiit of his subscription, which is often but a small 
part of the measure of indemnity. Where the full 
amount for which goods are insured falis short of the 
measure of indemnity, the assured is considered as his 
own msurer as regards ihe balance. In case of loss 
each underwriter is liable for such proportion of the loss 
as the amount of his subscription bears to the value of 
the goods as fixed by the policy in the case of a valued 
policy, and to the insurable value in the case of an open 
policy. For example, where the value of the goods is 
£1,000, and the loss amounts to £500, an imderwriter who 
subscribed to the policy to the amount of £100 would be 
liable to pay £50 to the assured. 
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presentment for, 


128, 129 



**ACCEPTANCE AND RECEIPT" of goods of value of £10 or 

upwards, 92, 93, 94 
ACCOMMODATION bill, what it ia, 187, 144 

AOKNOWLEDaMENT to prevent Statute of Limitations running, 75 
ACBAMAN V. MORRICEy 100 

*' ACT OF GOD," common carriers not liable for loss by, 154, 165 
ACTS OF BANKRUPTCY, 78, 79 
ADAMS V. LINDSELL, 18 
ADEQUACY of consideration, 7 
ADJUDICATION in Bankruptcy, 82 
AGENT, PRINCIPAL KSD.iietseq, 

,, ,, ,, rights ÍTiíer 50, 52, 53 

appointment of, 45 
revocation of authority of, 45 
diiferent kinds of, 46 
general, 46 
special, 46 

scope of authority of, 46 í Á . 
liability of, 47 

where principal undisclosed, 49 
for principal abroad, 51 
198 
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AGENT, ratification of authority of, 48, 49 
fraud of, 61 

delegation of authority by, 51, 52 
of necessity, implied authority of agent to appoint, 52 
secret profits of, 53 
mercantile, definition of, 53 
commiflsion, what is, 53 • 
Del credere, what is a, 55 
AGREEMENT, defínition of, 4. See also Contract 
,, expression of, 5 

unlawful, 19 

contrary to positive law, 19 
„ morality, 20 
,, public policy, 20 
in restraint of trade, 21, 22 
impossible, 23 

where consent is not real, 24, 25 
not requiring a stamp, 36 
to sell goods, 90 
ALTERATION of contract in writing, 32 

,, of bill of exchange, 141 

AMBIGUITIES in written contraets, 34 
,, latent, 34 

,, patent, 34 

APPROPRIATION of payment by creditor or debtor, 73 
ARTICLES OF ASSOOIATION, 64 
ASSIGNMENT of contract, 87, 122 

,, of policy of marine insurance, 195 

ASSOOIATION, memorandum of, 64 

ATTORNEY, power of, 45 • ^ l lu^ 

AUCTIONEER, definition of, 55 /?l*4f«w^Y,^^<^** *'«<?• S*{M :ttà^íf.^. 
AYERAGE, general and particular, 190 

accustomed " meaning of, 182 
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BAILEE, who is a, 55, 113./ A 
BAILEY V. DE CBESPIONY, 77 
BALDEY V. PARKER, 96 
BANK NOTE, when legal tender, 70 

is a negotiable instrument, 122 
is a promissory note, 150 
carriage of, 157 
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6ANKBUPT, when a debtor becomes a, 82 

property in the "order or disposition " of, 84 
discharge of, 86, 87 

,, effect of, 88 
offences by, 87, 88 
BANKRUPTCY, 77 e< «eg. ^' - 

petition in, 78 
acts of, 78, 79 
notice, 79 

receiying order in, 79, 80 
Official Beceiver in, 80 
public examination in, 80, 81 
debta provable in, 81 
adjudication in, 82 
trostee in,- 82 

,, duties of, 83 
property divisible amongst creditors in, 83, 84 
offences in, 87, 88 %9turU eY#dt.rovf, ^C. 

6ABBATRT, meaning of, 182 
BABTER, what is, 89 

BETTING AND WAGERING agreements, 19, 20 
BILL OF EXCHANGE, definition of, 123 3f.»K £^U<%<*-^iJr n^. 

parties to a, 124 iftCtruU^n f^f* 
form of, 124 

acceptance of, 124, 126, Í27.— (k^^cv^^^^i)^. 
inland, definition of, 126 
foreign, what is, 126 
dishononr of, 128 

notice of, 135, 136 
when dispensed with, 136 
maturity of, 128, 132 
negotiation of, 129-132 
holder of, 129 
indorsemeut of a, 129, 130 

„ „ special, 130 

,, „ inblank, 130. 

holder in due course of a, 130 
forged signature to a, 131, 132 
paymentofa, 132, 133 
presentment for payment of, when excused 

133 
liability of acceptor of a, 133, 134 
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BILL OF EXCHANGE, liabUity of drawer and indorser of a, 134, 

135 
noting and protesting, a, 136, 137 
accommodation and accommodation parties, 

toa, 137 
order of liability to a, 137-139 
amount recoverable on, 139 
liability of a principal or agent on a, 139 
cancellation or alteration of, 141 
discharge of a, 140, 141 
intervention for honour on a, 141-143 
in a set, 143 
chief uses of, 143-145 
discounting, 144 
BILL OF LADING, 121, 177, 178 

form of, 178, 179 
as a document of title, 179, 181 
how resembles negotiable instrument, 180 
,, conditions of, 181, 182 

BLOWER V. GREAT WESTERN RAILWAY CO., 156 
BOOKMAKER, contract with, 54 2 •%.dt4. ^ocdt.tií. 

BROEER, definition of, 54 
BUYER, rights of, 119, 120 
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CANCELLATION of bill of exchange, 141 
CARLILL V. GARBOLIC SMOKE BALL CO., 17 
CARRIAGE OF GOODS, 153-197 
CARRIER, delivery of goods to, 111, 112 
who is **common," 153, 154 
excepted risks of, 154 

not an insnrer against Act of God, 154, 155 

King's enemies, 155 
inherent vice, 155, 156 
negligence of consignor, 156, 157 
liability of, after transit, 172, 173 
as warehouseman, 173 

recovery of charges by, 1 73 j t'* fc (> a ^ € c-m fro >» « cV u 
CARRIERS ACT, 1830, 157-160 
CARRIERS BY LAND, 157-174 

liability for valuables, 157 

conditions limiting liability of, 160-165 
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CABBIEBS BT SEA, 174-192 

,, ,, contracta with, 177, 183 

,, ,, 8ee Bill qf Lading &ná Charter- Party 

CARRIERS' LIEN, what ia, 178, 174 
CATTLE AND HORSES, camage of, 166, 167 
CAVE AT EMPTOR, meaning of maxim, 106 
CERTIFICATE, stock or «hare, 67 

CUAPMANy, ore AT WESTERN RAILWAY CO., \7Z 
CHARTER-PARTY, what is a, 177 
,, terms of, 183 

,, ,, meaning of, 185, 186 

form of, 183, 184 
cesser clause in, 187 
CHEQUES, 145-149 

dishonoured, 146, 147 
forged, 147 
crossed, 147-149 
not negotiable, 149 
CHINA, carriage of, 157 ^- ' f" I^k^*^) 

OLOCKS, camage of, 157 

COLLARD V. SOUTH-EASTERN RAILWAY CO., 171 
COLLEN V. WRIQHT, 48 
COMMERCIAL LAW, definition of, 1 

„ ,, soui'ces of, 1 

COMMISSION AGENT, what is a, 53 
OOMMITTEE OF INSPECTION, 82 
COMMON LAW, definition of, 1 
COMPANIES, 64 et seq. 

,, contracts of, 65, 66 

,, contrasted with firms, 66, 67 

COMPANY, pòsition of directora, promoters, or officers of, with regard 

to fraud, 31 
^, capital of a, 67, 68 

CONDITION in contract for sale of goods, definition of, 102 

,, implied when goods sold by description, 105, 106 

CONDITIONS AND WARRANTIES on sale of goods, 102-105 

,, ,, ,, when implied, 105-108 

CONSIDERATION, what is, for simple contract, 6 
,, valuable, 6, 7 

,, inadequacy of, 7 

„ past, 7, 8 

CONSIGNMENT NOTE, what is a, 164 
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CONTRACT, definition of, 3, 4 
,, kinds of, 6 

„ when writing necessary, 9 

,, by executors, 11 

,, of guarantee, 11 

,, relatingto land, 14 

,, not to be performed within a year, 14 

, , made under a mistake of law or fact, 25 

,, ÍQduced by misrepresentation, 27 

fraud, 28 
where non-disclosure amonnts to fraud, 30 
of suretyship, 80 



,, of insurance, 30 

,, proof and interpretation of a, 32 



written, rules of evidence as to, 32 
ambiguities in, 34 
,, assignment of, 87, 38 

parties to, 39 ^ seq, 
with an infant, 39, 40, 41 






,, ,, married woinen, 42, 43 

,, „ luQatics, 43, 44 

)i 
>> 
>» »» 



for necessários, 40, 42, 43 

termination of, 69 et seq, 

by mutual agreement, 69, 70 

by performance, 70 

by breach, 71, 72 

by lapse of time, 72 et seq, 

by impossibility, 75, 76 

by operation of law, 77 

suing before time of performance of, 72 

partial breach of, 72 

damages for breach of, 72, 77, 169, 170 

for sale of goods, 89 



»» . >» 

») ji 

»> *f 

,, ,, ,, performance of, 108 e< ícg'. 

,, ,, ,, when writing required, 95, 96 



CONVICTS, disability of, 44 
COOKE V. OXLEY, 17 
CORPORATION, definition of, 63 

„ common seal of, 63 

,, powers of, 63, 64 

CORRESPONDENOE, contract by, 11 
CREDITORS, meeting of, 81 
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CR£DITORS, compoBition with, 81, 82 

preferred, 86 

secured, 86 
CRIME, what is a, 2 
CUMBER V. WANE, 8 

DAMAGES for breach of contract, 72, 117, 118, 119, 169-120 

,y for delay in tranait of goods, 169-171 

DATE of performance of contract, suing for breach before, 71 

„ of bill of ezchange, 132 
"DAYS OF GRACE," what are, 132, 133 -!>♦«-« t,ncK*«. (,<ir(um(t] 
DEBTS provable in bankmptcy, 81 ^#*(«i<«<l#i. •( Ç««^» iSJJjS. 
DEED, definition of, 6 J>>»rf PWf Áfíi./^J. 

„ Contracta by, 6, 8 , . 

DEED OF ARRANGEMENT, 78 3>k\.CyU^v^] ^p^^, SS. i -> 

DELAY in delivery of goods, 119, 168 , f ^a ^ '^ 
DELIVERYofadeed, 6 

of gooda, place of, 109 , 9 * i 9 * • 
time o( 109, 110 
mode of, 110, 111 
,, by inatalments, 110, 111 
„ to a carrier, 111, 112, 167, 168 
,, acceptance of, 112, 113 
„ to consignee, 168-172 
DEMURRAGE, meaning of, 186 

DICKSON V. QREAT NORTHERN RAILWAY CO,, 164 
DIREOTORS of a company, 66 
DISCHARGE OF BANKRUPT, 86, 87 

„ ,, „ eífect of, 88 

DISCLAIMER of oneroos contracta, or unprofitable property of a 

bankrapt, 85 
DISCLOSURE in marine inaurance, 194 ^lSf4(l'^^ 'HH - 
DISHONOUR of bill of exchange, 128. '^S". 
DISTRESS, landlord's right of, 101 
DIVIDENDS, definition of, 68 
DOCK WARRANT, definition of, 120 
DOCUMENTS OF TITLE on aale of gooda, 120, 121 
DOGS, can-iage of, 163 
DOUBLE INSURANCE, meaning of, 194, 195 
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" EARNEST," makes contract for sale of goods of value of £10 bind- 

ing, 94, 95 , 

ELMOBEy. STONE, 94 í^jiU^Kr^y íãnOdíf^ 3í^. . ^ 
ESCROW, what is an, 6 

EVIDENCE, mies of, as to wrítten contracts, 32 
EXCHANGE, BILL OF (see BUI of Exchange) 
EXECUTORS, contracts by, 11 

FACTOR, definition of, 53 
FIRM, what is a, 58 

,, name of, 56 

,i liabiUty of, 59, 60 

,, contrasted with company, 66, 67 
FORBEARANCE may be valuable consideration, 7 ^«^««j*^ ^^^ isí^'»a. m^ 
FORGERY in relation to bills of exchange, 131, 132 
FOSTER V. MACKINNON, 26 
FRAUD, contracts induced by, 28 |>Pf».r» fi u )r»A.v#rf 3t,v^r^, 

„ apart from contract, 28 
„ definition of, 29 
,, ways of committing, 29-30 
,, when non-disclosure amounts to, 30 
,, of agent, 51 
FRAUDS, Statute of, 9 

FRAUDULENT PREFERENCE, what is, 78, 85 
FREIGHT, meaning of, 177, 187-189 
,, when payable, 188, 189 

,, prorcUaf 189 

,, different kinds of, 189 

FURS, carriage of, 157 
FUTURE GOODS, what are, 90 

GENERAL SHIP, meaning of, 177 

,, „ carriage by, 177, 178 

OEORGE V. CLAGETT, 54 
GIFT, easentials of, 89 
GLASS, carriage of, 157 
GOLD, carriage of, 157 
GOODS, sale of, 89 et seq, 

„ definition of, 90 

, , specifie and future, 90 

,, scnt on ** sale or retum," 98 
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GOODS, transfer of title to, 101, 102 

,, stolen, 8old in market overt, 102 

„ sold by description, implied condition when, 105-106 

,, specifíc performance of contract for salc of, 120 

I, carriage of, 153 et aeq. 

„ mnst be properly packed for carriage, 162, 163, 164, 168 

„ misdeliyery of^ 171 
GUIOE V. RICHARDSON, 114 
GUARANTEE, contract of, 11 

HADLEY V. BAXENDALE, 170 
HOCHSTER V. DE LA TOUR, 72 
HOLDER of bill of exchange, 129 

,, in due course of a bill of exchange, 130 

HORSES, sale of, in market overt, 101 

„ carriage of, 166 

HUSBAND AND WIFE (see Married JFomen) 

ILLEGAL CONTRAOTS, 19 et aeq, See Agreeinenl, 

IMPOSSIBILITY, 23 

INDORSEMENT of a bill of exchange, 129, 130 

of a biU of lading, 150 
INFANT, definition of, 39 

, , position of, as party to a contract, 39 et seq, 

INFANTS RELIEF ACT, 1874, 40, 41 
INHERENT VIQE, common carrier not an insurer against, 155, 

156 
INSPEOTION, committee of, 82 
INSTALMENTS, buyer need not accept goods by, 110 
INTEREST, effect of payment of, on lapse of time, 74 

„ when payable on amount of bill of exchange, 139 

l.ou, isi. 

JETTISON, what is, 175 

JEWELLERY, carriage of, 157 

JOINT LIABILITY of partners, 58 

,, „ on promissory notes, 150 

JONES V. PADQETT, 108 

JORDAN V. NORTON, 16 

"JUST AND REASONABLE" conditions limiting Hability in car- 
riage by railway, 161-165 
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KING'S ENEMIES, common carrior not an insurer against, 155 

LACE, carriage of, 157 
LAND, deíiDitioD of, 14 

LAW MERCHANT, meaning of, 1 ♦ 

LAY DAYS, 186 

LEEMAN'S ACT, 20 

LETTERS, contractby, 11, 17, 18 /ií^^«/.n,(/« S^ru-^fiJ Y 3^ voTe . 

LIEN ofunpaidseller, meaning of, 113, 114 " f «{ ^aJfu..»y^ )* ísa váf-; 

„ of carrier, 173, 174 

,, of shipowner, 190, 191 
LIMITATION, Statutes of, 72 a seq. 
LIMITED LIABILITY of Company, meaning of, 65 
LIMITED PARTNERSHIP ACT, 1907, proviaions of, 62 
LOSS, liability of carrier for, 159 isi .lu,^. 
LOSS AND ABANDONMENT of ship, 195-196 

;, total and partial, 196 
LUNATICS, position of, as partias to contract, 43, 44 

MANUFACTURE, contract for,' of goods value £10 to be in writ- 

ing, 96 
MARINE INSURANCE, 192-197 

•„ „ policy of, 193-194 

„ • ,, assignment of, 195 

,, „ loss and abandonment, 195 

M ARKET OVERT, meaning of, 101 , M ^ r /< c e U^ ^ 
MARRIAGE is valuable consideration, 7 

,, contracta in consideration of, 13 

MARRIAGE SETTLEMENT, 85 

MARRIED WOMEN, position of, as parties to contract, 42-43 

,, separate property of, 42 

judgment against, only in respect of separate 
property, 42 
, , „ may bind husband by contract in some cases, 43 

MASTER OF SHIP, liability of, 179 
MATE'S RECEIPT, 178 
MATURITY of bill of exchange, 128, 132 
MAXIM NORDENFELDT CO. v. NORDENFELDT, 23 
MEASURE, goods sold by, 98 
MEETING OF CREDITORS, 81 
MEMORANDUM OF ASSOCIATION, 65 
MERCANTILE AGENT, definition of, 53 
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MEBCHANDISE MARKS ACT, 1887, 107 
MERCHANTABLE, implied warrauty that goods are, 107 
MERCHANT SHIPPING ACT, 1894, 176, 176-191 

,, ,, ,, ,, limitationa oí carriers' lia- 

biUty by, 176, 176 
„ ,, ,, ,, provisions as to enforcemeut 

of Uen, 191 
MINOR, 39 (note) 
MISREPRESENTATION, consent obtained by, roles as to, 27, 28 

,, in regard to marine insurance, 194 

MISTAEE, of fact ; of law, roles as to, 26 
,, as to natore of transaction, 26 

,, as to identity of other party, 26, 27 

,, motoal, as to identity or existence of sobject-matter of 

contract, 27 
MITCHELL V. REYNOLDSy 22 
MORALITY, contracta contrary to, 20 
MORLEY V. ATTENBOROUGH, 106 

NECESSARIES of infant, definition of, 40 

,, contracts for, 40, 42, 43 

NEGLIGENCE of consignor, common carrier not an insorer against, 

166, 157 

,, of carrier, conditions limiting liability for, 160 

NEGOTIABLE INSTRUMENT, 122-152 

,, ,, definition of, 122 

,, ,, examples of, 123 

NEGOTIATION of biU of exchange, 129-132 
NOTICE, bankroptcy , 79 /Vo f a r ^ \hh. ^^r<f^^<i': 

OBLIGATION, 2, 3 

OFFENOES in bankroptcy, 87, 88 

OFFER, can be withdrawn before acceptance, 17 

OFFICIAL RECEIVER, doties of, 80 

OWNER'S RISK, carriage of goods at, 162 

OWNERSHIP, transfer of, on sale of goods, 97 et seq. c^0 , %€^ /o0 

PARTNER, who is a, 56, 57 

,, liability of, for contracts of firm, 67-66 

,, dormaut, 58 

,, nominal, 58 
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PARTNER, relationsliip of, to other partners, 60, 61 
PARTNERSHIP, definition of, 55 

Act oí 1890, 55 

articles of, 60 

dissolution of, 61, 62 

at will, 61 

piiority of debts on dissolation of, 62 

Limited, 62 

PART PAYMENT for goods of value of ^£10 or upwards, 94, 95 
PAST CONSIDERATION, 7 
PATERSON V. GANDESEQUI, 51 
PEEK V. NORTE STAFFS, RAILWAY CO,, 161 
PERFORMANCE of contract for sale of goods, 108 et seq, 
PERSONAL SKILL, contracts involving, 37 
PETITION in bankraptcy, 78 
PICTURES, carriage of, 157 ?í í í»t . í 7 ^ • 

POLICY of marine insurance, 193, 194 

,, ,, ,, assignment of, 195 

POST, contracts through, 17 
POWER OF ATTORNEY, definition of, 45 
PREFERENCE, fraudulent, 78, 85 
PREFERRED CREDITORS in bankruptcy, 86 
PRESENTMENT for acceptance of bill of exchange, 128, 129 

,, foi payment, when excused, 133 

PREVENTION OF CORRUPTION ACT, 53 
PRIMAGE, meaning of, 182 
PRINCIPAL undisclosed, 49 
PRINCIPAL AND AGENT (see Agent) 
PROMISSORY NOTE, 149-152 

definition of, 149 

joint and several, 150, 151 

,, liability of maker of, 151 

,, payable on demand, 151 
,, „ presentment for payment of a, 151, 152 

PROPERTY divisible amongst creditors in bankruptcy, 83, 84 *^^« ^* *^'* ^ • C«íí 

,, in the " order or disposition " ofbankrupt, 84 '*** 

PUBLIC EXAMINATION of debtor, 80, 81 
PUBLIC POLICY, contracts contrary to, 20 

QUALITY of goods, warranty of, 103, 106 
QUANTITY of goods, deliveiy of wrong, 110 

U 
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RÃFFLESy. WICHELHAUS, 21 

RAILWAY AND CANAL TRAFFIC ACT, 1854, 161 

BAILWAY COMPANY ia common carrier, 153 \sx %M - 

,, ,, contracta of, 160 e^ aeq. 

BATES for carriage of goods by railway, 166 
RATIFICATION of contract by agent, 48 

,, „ after infancy, 41 

RECEIPTS for money paid, 36 
RECEIVING ORDER in bankraptcy, 79, 80 
REGULATION OF RAILWAYS ACT, 1868, 166 
REPRESENTATIONS to procure credit for third person, 13. (See 

Misreprescivtation) 
"RESTRAINT OF PRINCES," etc., meaning in bill of lading, 182 
RESTRAINT OF TRADE, contracta in, 21 
REVOCATION of agenta' authority, 45 
RISK in reapect of gooda aold, 99, 100 
RUNNING DAYS, 186 



SALE OF GOODS ACT, 1893, 40, 89, 91 
SALE OF GOODS, 89 et seq. 

„ ,f documenta of title on, 120, 121 

SALE in market overt, 101 
" SALE OR RETURN," gooda aent on, 98 
SAMPLE, aale of gooda by, 106, 108 
SEA, carriage of gooda by, 174 Sfaw.ttliy , 17^. /fr^; 
SEAL, contracta under, 5, 6, 8 

,, the distinguiahing mark of a deed, 5 
SECRET PROFITS of agent, 53 
SECURED CREDITORS in bankruptcy, 86 
SELL, agreement to, gooda, 90 
SELLER, righta of, 113-118 

,, unpaid, defini tion of, 113 
„ „ lien of, 113, 114 

„ actjon by, 117, 118 ^ 

SEPARATE PROPERTY of married women, 42 . Str^/Afcr^ 3 fr. ÇrV. 
SETTLEMENT, voluntary, 85 
,, marriage, 85 

^EVERAL LIABILITY on note, 150 

,, „ of eatate of deceased partner, 58 

SIGNATURE not eaaential to deed, 5 
,, how eíFected, 10 
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SIGN ATURE, some contracts of carríage void without, 160 

SILVER, carríage of, 157 

SIMPLE CONTRACT, meaning of, 6 

SMOUT V. ILBERRY, 48 

SOUTH OF IRELAND COLLIERY CO, ▼. WADBLE, 64 

SPECIFIC GOODS, what are, 90 

SPECIFIC PERFORMANCE of contract for sale of gooJs, 120 

STAMPS, 35, 36 

on bills of exchange, 123 

carríage of, 157 

on bill of lading, 178 

on charter party, 184 
STATUTE BARRED, meaning of, 73 
STATUTE LA W,' definition of, 1 
STATUTE OF FRAUDS, sec. 4. 9, 91 
STOCKS AND SHARES, difference between, 67 

„ ,, transfer of, 67 

STOLEN GOODS, sold in market overt, 102 
STOPRAOEIN TRANSITU, meaning of, 114-117 
SURETYSHIP, contract of, 30 



TARLING V. BAXTER, 100 
TAYLOR V. CALDWELL, 76 

TELEGRAM, contracts requiring writing may be by, 10 . / V.v**^,. 
TENDER, legal, what is, 70, 71 Ttii fi***ví> SaU . 9/ , 

„ defenceof, 71 TlcfK /•*. \5i(}>^'\ 

THROUGH TRAFFIC, 165, 166 T|»*<f j»**s a^At^wtvt /l^, 
TIME, lapse of, may bar recovery of debt, 72 Tt tU, òtftu%^*^ ^ / ao, 17^ 

in relation to sale of goods, 103 
of delivery of goods, 109 

„ by carrier, 168 
for loading and unloading ship, 186 
TORT, what is a, 2 _ 

TRADE, contract in restraint of, 21 Tko<í< auious ^v. 

,, carried on by infant, 41 
TRANSFER of ownership on sale of goods, 97 et seq, 
,, of title to goods, 101, 102 

„ of shares, 67 

TREES when growing are ** land," 14 
TRINKETS, carríage of, 167 
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TRUSTEE IN BANKRUPTCY, 82 

,, ,, ,, duties of, 83 

ULTRA VIRES, meaning of, 65, 66 
UNDERWRITER, definition òf, 192 . 

„ liabiUty of, 197 

UNLAWFUL AGREEMENTS, 19 

VALUABLE CONSIDERATION, 6. Soe Consideratian 

V ARI ATION of written contract, 32, 33 

VICE in animal, 165 

VOID AND VOIDABLE contracta, 28, 39, 40 

VOLUNTARY SETTLEMENTS, 85 

WAGERING, agreements by way of, 19 

WAREHOUSEMAN, rights of unpaid seller when acting as, 113 

,, when carrier liable as, 172 . l' 5*4 *■ 

WAREHOUSE-KEEPER'S certificate, what is a, 121 
WARRANTIES AND CONDITIONS on sale of goods, 102-105 

„ „ „ „ ,, implied, 105- 

108 
WARRANTY in contract for sale of goods, definition of, 103 
WATCHES, carriage of, 157 
WATTEAU V. FENWIOK, 50 
WAVQH V. CARVER, 56 
WEATHER WORKING DAYS, 187 
WEIGHT, goods sold by, 98 

WILFUL MISCONDUOT in relation to carriage of goods, 164, 165 
WILLIAMS V. MIDLAND RAILIVAY CO., 164 
^WOODWARD V. LONDON AND NORTH^WESTERN RAIL- 

WAV CO., 159 
WORKING DAYS, 186 lU»\Ut^» Co^)»íu5*ri«w ^•^. Aí}, i • 

WRITING, contracta which must be in, 9 et seq., 91, 160 
inclades print, typewriting, etc, 10 



)} 



YEAR, contracts not to be performed within, 14 
YORK-ANTWERP RULES, 190 



Richard Ctay <k Sons,Limitedf London and Bungay. 
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